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For destruction of clothing and bedding for sanitary reasons, one 
hundred and thirty-two dollars and forty-two cents. 
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CLAIMS ALLOWED BY THE AUDITOR FOR THE INTERIOR DEPARTMENT. Claims allowed by the Auditor for the 
Interior Department. 

For contingent expenses of land offices, twelve dollars and sixty-five Land offices. 
cents. 

For surveying the public lands, thirteen thousand and seven dollars surveying. 
and eighty-three cents. 

Indians: For surveying and allotting Indian reservations, twenty- -Indians. 
nine dollars and seventy-three cents. 

For surveying a portion of Blackfeet Reservation in Montana, ten 
dollars. 

Pensions: For Army pensions, thirty dollars. Pensions. 

CLAIMS ALLOWED BY THE AUDITOR FOR THE STATE AND OTHER Claims allowed by the Auditor for the 
DEPARTMENTS. State, etc., Departments. 

DEPARTMENT OF STATE. 

For salaries, consular service, thirty-two dollars and fifty cents. 
For relief and protection of American seamen, sixteen dollars and 

thirty cents. 
DEPARTMENT OF AGRICULTURE. 

Department of State. 

Consular service. 
Protecting seamen. 

Department of Agri
culture. 

For salaries and expenses, Bureau of Animal Industry, one dollar Bureau of Animal Industry. 
and nine cents. 

DEPARTMENT OF JUSTICE. 

For pay of bailiffs, and so forth, United States courts, eighteen 
dollars. 

Department of Jus
tice. 

Bailiffs. 

CLAIMS ALLOWED BY THE AUDITOR FOR THE POST-OFFICE DEPARTMENT. th~l~~~1:!;0 'fo~ tt! 
Post-OIJl<>e Depart-

For clerk hire, thirty-seven dollars and fifty cents. m~W:rk hire. 

Approved, June 6, 1900. 

CHAP. 786.-An Act )'laking further provision for a civil government for Alaska, 
and for other purposes. 

Be it enacted 'by the Senate and IIm1.<1e of Representative.<.! of the United 
States rif America in Congress a.<.1sernbled, 

TITLE I. 

CHAPTER ONE. 

June 6, 1900. 

SEc. 1. That the territorv ceded to the United States by Russia by ~J!ons for eivil 
the treaty of March thirtieth.., eighte~n. hund~ed_a!ld s_ixtr-seven, and gocr,~m::J.-judkial 
known as Alaska, shall constitute a c1nl and Jud1c1al d1str1ct, the gov- district. 

t f h • h h II be • d d elm" • te d h • 1· after vo1.23 p.z4.ete. ernn1en o w 1c s a organize an a 1n1s re as e1 e n Seat of government 
provi~ed. The temporary se~t of gove..rnment of said district is hereby at~c!i'.1:0\

1
• 

established at Juneau: Provided That the seat of government shall -t? rem~n tempo-
. • t s· k ·1 • bl ' ds d buildi · th h 11 l ranh· at S1tka. remam a 1t a unti smta e groun an ngs ereon s a >e • 

obtained bv purchase or otherwise at Juneau. 
SEC. 2. Tliere shall be appointed for the district a governor, who po</;:;r;r:1°r to be ap

shall reside therein during his term of office and be charged with the 
VOL XXXI--21 
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-powers, etc. 

-care of insane. 
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interests of the United States Government within the district. To the 
end aforesaid he shall have authority to see that the laws enacted for 
the district are enforced and to require the faithful discharge of their 
duties by the officials appointed to administer the same. He may also 
grant re})rieves for offenses committed against the laws of the district 
or of the United States until the decision of the President thereon shall 
be made known. He shall be ex officio commander in chief of the 
militia of the district, and shall have power to call out the same when 
necessary to the due execution of the laws and to preserve the peace, 
and to cause all able-bodied citizens of the United States in the district 
to enroll and serve as such when the public exigency demands; and he 
shall perform generally in and over said district such acts as pertain to 
the office of govetnor of a Territory, so far as the same may be made 
or become applicable thereto. • 

He shall, subject to the dfrection and approval of the Secretary of 
the Interior,adverfa:efor and receive bids and, in behalf of the United 
Sta_tes, contract from :v:ear to year with the responsi~le asyluD?-o_r sani
tanum west of the main range of the Rocky Mount.ams subm1ttmg the 
lowest bid for the care and custody of persons legally adjudged insane 
in said district of Alaska; the cost of advertising for bids, executing 
the contract, and caring for the insane to be paid, until otherwise pro
vided by law, by the Secretary of the Treasury, out of any money in 
the Treasury not otherwise appropriated, on accounts and vouchers 
duly approved by the governor and the Secretary of the Interior. 

Inquiry aa !,C> seal· The governor shaU from time to time inquire mto the operations of 
killing opemtiOD&. any person, company, association, or corporation authonzed by the 

United States, by contract or otherwise, to kill seal or other fur-bear
ing animals in the district, and any and all violations by such person, 
company, association, or corporation of the a~reement with the United 
States under which the operations are bem~ conducted, and shall 
annually report to Congress the result of such mquiries. 

Report of governor. He shall make an annual report, on the first day of October in each 
year, to the President of the United States, of his official acts and 
doings, and of the condition of the district, with reference to its 
resources, industries, population, and the administration of the civil 
government thereof. And the President of the United States shall 
have power to review and to confirm or annul any reprieves granted 
or other acts done by him. 

Notaries public. The governor may appoint and commission one or more notaries 
public for the district, and app<>intments of notaries public heretofore 
inade by him are hereby legahzed, and all acts performed by them by 
virtue of their notarial commissions shall be for all purposes as valid 
as thou~h the govern~r ~ad at the time full and complete legal authority 
to appomt and commiss1on them. 

besu;~ey~!~e!:~ SEc. 3. The surveyor-general of the district shall be ex officio secre-
tary. tary thereof, and as such shall be custodian of the district seal, which 
-duties, etc. shall be ~rovided by the Atto.me;-General. The surveyor-general, 

as ex officio secretary of the d1stnct, shall perform the official duties 
required by law to be performed by the secretary of a Territory of 
the United States, in so far as applicable to said district, and such 
other duties as may be required by law. 

Distrkt c-ourt. 
-jnrisdirtion. 

-judges. 

SEc. 4. There is hereby established a district court for the district 
which sh.all be a court of general i1;1-ris?-ic~ion in civil, criminal. equity: 
and a?mi!'llty causes; and th_ree dist.net Judges shall be appointed for 
t~e. ~1stric~, who. sh~ll. dur1~ their terms of office, reside in the 
d1ns10ns of the distnct to which they mav be respectively assigned 
ln- the President. • • 

-~=onsof court. • T~e court sh:il! ~onsist of three divisions. T~e ju?ge designated to 
preside over dins10n numbered one shall, durmg his term of office 
reside at Juneau, and shall hold at least four tenns of court in th~ 
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district each year, two at Juneau and two at Skagway, and the judge 
shall, as near January first as practicable, designate the time of hold
ing the terms during the current year. 

The judge designated to preside over division numbered two shall 
reside at Saint Michaels during his term of office, and shall hold at 
least one term of court each year at Saint Michaels, in the district, 
beginning the third Monday in June. 
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The judge designated to preside over division numbered three shall 
reside at Eagle City during his term of office, and shall hold at least 
one term of court each year at Eag-le Citv, in the district, beginning 
on the first Monday in Ju]y: Provided, The Attorney-General may for ft=:; of I r 
cause change the place of residence of the judge of either division of residence of fug~:. 0 

the court. 
Each of the judges is authorized and directed to hold such special 

00
~ial terms of 

terms of court as may be necessary for the public welfare or for the • 
dispatch of the business of the court, at such times and places in the 
district as they or any of them, respectively, may deem expedient or 
as the Attorney-General may direct; and each shall have authority to 
employ interpreters and to make allowances for the necessary expenses 
of his court, and to employ an official court stenographer under the 
same terms and conditions as are, or may be, provided for district 
courts of the United States. At least thirty days notice shall be given -notice. 

by the judge or the clerk of the time and place of holding special terms 
of the court. 

SEc. 5. The jurisdiction of each division of the court shall extend ~~'i!:~n of di
over the district of Alaska, but the court in which the action is pend- Wbi: =:J trial 
in~ may, on motion, change the place of trial in any action, civil or may 

O 
• 

criminal, from one place to another pJace in the same division or to a 
designated place in another division in either of the following cases: 

First. When there is reason to believe that an impartial trial can not 
be had therein; . 

Second. When the convenience of witnesses and the ends of justice 
would be pr_omoted by the change; 

Third. When from any cause the judge is disqualified from acting; 
but in such event, if the. judge of another division will appear and try 
the action, no change of place of trial must be made; 

Fourth. By the court, on it'! own motion, when, considering availa
ble means of travel, it appears that the defendant will be put to unnec
essary expense and inconvenience if summoned to defend in the place 
or division in which the action has been commenced; and when it 
appears to the satisfaction of the court, or judge thereof, that an actioo 
has been commenced in a place or division remote from the residence 
of the defendant for the purpose of causing unnecessary expense or 
inconvenience, the place of trial shall be changed at the cost of the 
plaintiff, and such costs shall not be recovered from the defendant. 

In any criminal prosecution the court shall change the place of tnal 
where it appears to the satisfaction of the court that the defendant 
will not be prejudiced thereby and that the United States will bf:. p~t 
to unnecessary expense in such criminal prosecution if the transfer IS 
not made. 

SEC. 6. The respective judges of the court shall appoint, and at pleas- of~rrri:!:J~~~ 
• ure remove, clerks and commissioners in and for the district, who sioners. 
shall have the jurisdiction conferred by law in any part thereof, but 
who shall, during their terms of office, each reside at the placf' 'D the 
district designated in the respective orders of appointment. . 

The co~ioners shall be ex officio justices of the peace, reco;<Iers, si~1!~i:set~~ C'ommia

and probate Ju<h?es, and shall perform all the duties and exercISe. all 
the powers, civil and criminal. imposed or conferred on tbP U mted 
States commissioners by the ge'neral laws of the United Stfl.teeand the 
special laws applicable t.o the district. 
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-records of 

Clerks of courts. 

-duties. 

Di~v-i<'t attorneys. 

Duties. 
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They shall also have power to grant writs of habeas corpus for the 
purpose of inquiring into the cause of restraint of liberty, which writs 
shall be made returnable before a district judge, and like proceedings 
shall be had thereon as if the same had been granted by the judge under 
the general laws of the United States in such cases. The commissioners 
shall also have the powers of notaries public, and shall keep a memo
randum of all deeds and other instruments of writing acknowledged 
before them and relating to the title to or transfer of property within 
the district, which memorandum shall be subject to public inspection. 
And all records of instruments of writing hitherto made by any United 
States commissioner in the district of Alaska are hereby declared to ce 
public records of such district and shall have the same force and effect 
as if recorded in conformity with the provisions of this Act. 

The commissioners shall also keep a record of all fines and forfeitures 
received by them, and shall pay over the same quarterly to the clerk 
of the division of the district court in which they were appointed. 

SEc. 7. Three clerks shall be appointed for the court, one of whom 
shall be assigned to each division thereof, and during his term of office 
reside at the place designated for the residence of the judge of such 
division. Each clerk shall, in bis division of the district, perform the 
duties required or authorized by law to be performed by clerks of 
United States courts in other districts, and such other duties as may 
be prescribed by the laws of the United States relating to the district 
of Alaska. He shall preserve copies of all laws applicable to the dis
trict and shall preserve all records and record all proceedings and 
official acts of his division of the court. He shall also receive all 
moneys collected from licenses, fines, forfeitures, or in any other case, 
except from violations of the customs laws, and shall apply the same to 
the incidental expenses of the proper division of the district court and 
the allowance thereof as directed by the judge, and shall account for 
the same in detail and for any balances on account thereof quarterly 
to and under the direction of the Secretarv of the Treasury. He shall 
be ex officio recorder of instruments, as hereinafter provided, and also 
register of wills for the district, and shall establish secure offices where 
terms of his division of the court are held for the safe-keeping of his 
official records. 

SEc. 8. Three district attorneys shall be appointed for the district, 
to be assigned to the divisions thereof, who shall reside during their 
respective terms of office at the plaee designated as the residenee of 
the judge of the division of the court to whiel. ea<"h of the district 
attorne.n1 shall he a,;signcd. They shall caeh perform the duties 
required to he performed hy Unit<>d States district attorney,; in other 
districts. and such other duties a,; nm_,. he rcquin•d hy law. 

Each district attorney may, :-ubjPet to thi~ apprornl of the Attorrwy-
General, appoint and at pleasure remove one or more assistant district 
attorneys, who shall receive sueh compem;ation as the Attorney-Gen
eral may fix. to he paid as other assi,;tant United States district attor
ney,; are paid. In case of the death or disability of a district attorney 
the judg-e may appoint a suitable person to fill the office until his suc
cessor is appointed and qualifo•<l or until the disability is remond. 

SEc. !J. A marshal shall he appointed for each division of the district 
~md each marshal shall ha,·e authority ~nd he required to appoint, suh: 
Ject to the apprornl of the Attorney-General, ,;ueh deputy marshals as 
he may deem necessary for the efficient execution of the law and the 
orders of the court and of the commissioners appointed as herein 
prodded. 

l
om~e 

1 
a~r.11 ti~•· That when in the opinion of the Attorney-General the pnhlie interest 

c erica a.sistante, • •t h h . l · · h h -
etc. reqmn•s 1 • e may. on t e reeommenc at1011 oft e mars al. which recom-

mendation shall state the fact.-; as distinguished from conclusions, show
ing necessity for the same. allow the marshals to employ necessary office 
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cleputies and clerical assistance, upon salaries to be fixed by the Attor
ney-General, from time to time, and paid as other officers of the court 
are paid. ·when any of such office deputies is engaged in the service 
or attempted service of any writ, process, subpcena, or other order of 
the court, or when necessarily absent from the place of his regular 
employment upon official business, he shall be allowed his actual trav
eling expenses only, and his necessary and actual expenses for lodging 
and subsistence, not to exceed four dollars per day, and the necessary 
actual expenses in transporting prisoners, includin~ necessary guard 
hire; and he shall make and render accounts thereof as provided for . 

.Each marshal shall have the general authority and powers and be Powers,etc.,ofmar-
subject to the obligations of United States marshals in the States and shals. • 

Territories. He shall be the executive officer of the court, and charged 
with the execution of all processes thereof and with the transportation 
and custody of prisoners and insane persons, and he shall be ex officio 
keeper of the jails and penitentiaries of the division of the district to 
which he may be assigned, and shall be responsible on his official bond 
for the acts of all deputy marshals appointed by him. In case of the 
death of a marshal tlie district judge shall appoint a suitable person to 
fill the vacancy _until his su?cessor is appointed and qualified. '-!-'he 
persons so appomted shall give such bonds as the court may require. 
- The marshal shall deliver persons duly adjudged insane in the district -care of insane. 

to the authorities of such asylum or sanitarium as the governor, with 
the approval of the Secretary of the Interior, may desig-nate, and for 
the service of process in connection with and the guardmg and trans-
portation of the insane he shall be compensated as in the case of 
prisoners. -

The deputy marshals shall be ex officio constables and executive ~rs of deputy 

officers of the commissioners herein provided for, and shall have the s. 
powers and discharge the duties of United States deputy marshals, and 
also those of constables, under the laws of the United States applica-
ble to said district. 

SEC. 10. The governor, surveyor-general, attorn7s, judges, and the Appolntmentofoftl-

h ] "d d f • h" A h 11 b • t b th P "d t cers,term,.,etc. mars a s prov1 e or m t 1s ct s a e appom e y e res1 en , 
by and with the advice and consent of the Senate, and shall hold their 
respective offices for the term of four years and until their successors 
are appointed and qualified, unless sooner removed by the President 
for cause. 

The officers so appointed shall severally be entitled to receive annual 
compensation as follows: 

The governor, the snm of five thousand dollars; the surveyor-g-en- Compensation of of• 

eral and ex officio secretary of the district, as full compensation, four ftcers. 

thousand dollars; the judges, each the sum of five thousand dollars; 
each marshal, the sum of four thousand dollars; the clerks, each the 
sum of three thousand five hundred dollars; the district attorneys, each 
three thousand dollars, the salaries :payable from the Treasury of the 
United States, as like officers are paid in other districts. 

Each clerk shall collect alJ money arising from the fees of his office Clerks' fees. 

or on any other account authorized by law to be paid to or collected 
by him, and shall report the same and the disposition thereof in detail, 
under oath, quarterly, or more frequent!.}' if required, to the court, 
the Attorney-General, and the Secretary of the Treasury, and all pub-
lic money received by him and his deputies for fees or on any other 
account shal~ be paid out by the clerk on the order of th~ c_ourt2 dul,Y 
made and signed bv the judge, and any balance remammg m bIS 
hands after all payments ordered by the court shall have been made 
shall be by him covered into the Treasury of the United States at 
such times and under such rules and regulations as the Secretary_ of 
the Tr~asury may prescribe. The clerk may employ necessary clerical Cleric-al h" 1P

hPlp with the approval and at compensation to be :fixed by the court to 
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aid him in the expeditious discharge of the business of his office. Any 
person so employed shall be paid by the clerk on the order of the court, 
as other court expenses are paid. 

Travelingexpenses. The governor, surveyor-general, marshals, judges, clerks of court, 
and district attorneys shall, in addition to their salaries, be paid their 
actual traveling and subsistence expenses when traveling in the dis
charge of their official duties. Accounts for such expenses shall be 
.rendered and paid as are accounts of judges, marshals, clerks, and 

• district attorneys for like expenses in other districts. 
surveyor-general to In case of the death removal resignation or absence of the governor act 1n absence of gov- ,. . . , , ,, , ... . 

empr. from the d1stnct, the surveyor-general as ex oflic10 secretary of the 
district shall have, and he is hereby authorized and required to execute 
and perform, all the powers and duties of the governor during such 
vacancy or absence, or until another governor shall be appointed to 
fill such vacancy. 

Arcounts of com- S 11 A t d ta"l d t f 11 f • • d d d" mfasioners and dep- EC. . n accura e e le accoun • o a ees 1ece1ve an 1s-
uty marshals. bursements made by commissioners and deputy marshals shalI be filed 

quarterly with the clerk for the proper division of the district court 
and approved by the judge thereof, if found to be in accordance with 
law; t1nd all net fees received in excess of the sum of three thousand 
dollars per annum by any commissioner or deputy marshal shall be 
annually paid to the clerk of the proper division of the court and by 
him paid into the Treasury of the United States, such payment to be 
accompanied by a verified detailed statement of such deputy or com
missioner. 

Clerks' 00nds - SEc. 12. The clerks of the court shall each, before entering upon 
the duties of his office, execute a bond, with sufficient sureties, to be 
approved by the Secretary of the Treasury, or the court or a judge 
thereof, in the penalty of twenty thousand dollars, for the faithful 
performance of his official duties, and file the same with the Attorney
General; and each commi.ssioner shall, before entering upon the duties 
of his office, execute a bond, with sufficient sureties, to be approved 
by the court, or a judge thereof, in the penalty of one thousand dol
lars, for the faithful performance of his official duties, and file the 
same with the clerk, who shall send a certified copy thereof to the 
Attorney-General. 

hr
Districtdrdiv_ideddint9 SEc. 13. The judges of the district, or a majoritv of them, shall, as 

t ee reco mg 1v1- • I l . h . . • . 
sions. soon ns pract1ea) e after t en· appomtment, nwet, and by appropnate 

order, to be thereafter Pntered in each division of the eourt, divide 
the district into three recording diYisions, designatti the dfrision of the 
court to supervise eaeh, and also tfotine t!w honndarie,- tlwrt'of hy 
refcrcnee to natural ohjeet,- and permanent landmarks or monnmPnts, 
in sueh maruwr that tlw houndariPs of caeh rei·ording diYision ean he 
readily dPtermincd and he<"ome generally known from sn<"h dP,wrip
tion, whieh order shall he g·iven publicity in su<'h manner ln- .postirw 
publication, or otherwise as the judges or any division of· the cou~t 
may direct, the nece,;,mry expcn;;e of the publication of such order and 
deseription of the recording divisions to be allowed and paid as other 
court expcn;;e,-. 

Re<'or<ling districts. At any regular or ,.;pecial term an order may he made hY the court 
establi;;hing one or more reeording districts within the recordino- di,·i
sion under the ,-uperdsion of ,mch division of the eourt and d;fining 
the boundaries tlll'reof by reference to natural object:-, and permanent 
landmarks or monmnent,;. in sueh manner that the boundarie,i thereof 
can be readily determined. 

-reeo rd er. The order e,-tabli,,hing a recording distriet shall designate a commis-
sioner to be ex officio reeorder thereof. and shall al,;o designate the 
place where the commi,isioner ,,;hall keep hi,,; reeording office within 
the recording district: 
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Prmided, The clerk of the court shall be ex officio recorder of all Prf ovih·so. 

th t rt . f th d. d. • • d h . . f h. -0 w at clerk of the a po 10n o e recor mg 1v1s10n un er t e superv1s10n o 1s c9urt shall be ex offi• 
division of the court not embraced within the limits of a recording cioreco rcter. 
district established, bounded, and described therein as authorized by 
this Act, and when any part of the division for which a clerk has been 
recording shall be embraced in a recording district, such clerk shall 
transcribe that portion of his records appertaining to such district and 
deliver the same to the commissioner designated as recorder thereof. 

·whenever it appears to the satisfaction of the court that the public et Change of districts, 

interests demand, or that the convenience of the people require, the c. 

court may change or modify the boundaries or discontinue a recording 
district or change the location of the recording office, or remove the 
commissioner acting as ex officio recorder, and appoint another com-
missioner to fill the office. 

SEC. 14. The clerk as ex officio recorder must procure such books Record books,etc. 

for records as the business of his office requires and such as may be 
required by the respective commissioners designated as recorders in 
his division of the cou·rt, but orders for the same must first be obtained 
from the court or the judge thereof. The respective officers acting as 
ex officio recorders shall have the custody and must keep all the books, 
records, maps, and papers deposited in their respective offices, and 
where a recorder is removed or from any cause becomes unable to act, 
or a recording district is discontinued, the records and all books, 
papers, and property relating thereto shall be delivered to the clerk 
or such officer or person as the court or judge thereof may direct. 

The record books procured by the clerk, as herein provided, shall be 
paid for by him, on the order of the court, out of any moneys in his 
hands, as other court expenses are paid. 

SEC. 15. The respective recorders shall, upon the payment of the What record ed. 

fees for the same prescribed by the Attorney-General, record sepa-
rately, in large and well-bound separate books, in fair hand: 

First. Deeds, grants, transfers, contracts to sell or convey real estate 
and mortgages of real estate, releases of mortgages, powers of attor
ney, leases which have been acknowledged or proved, mortgages upon 
personal property; 

Second. Certificates of marriage and marriage contracts and births 
and deaths; 

Third. Wills devising real estate admitted to probate; 
Fourth. Official bonds; 
Fifth. Transcripts of judgments which by law are made liens upon 

real estate· 
Sixth. All orders and judgments made by the district court or the 

commissioners in probate matters affecting real estate which are 
required to be recorded; 

Seventh. Notices and declaration of water rights; 
Eighth. Assignments for the benefit of creditors; 
Ninth. Affidavits of annual work done on mining claims; 
Tenth. Notices of mining location and declaratory statements; 
Eleventh. Such other writings as are required or permitted by law 

to be recorded, includmg the liens of mechanics, laborers, and others: . 
PrmJickd, Notices of location of mining claims shall be filed for record ~claims. 

~thhin nin_ety days fro1!1 the date of the discovery odf tdh~ clahim descrdii?Cd Where insmm1en18 
m t e notice, and all mstrument-; shall be recor e m t e recor ng recorded 
distn~t ir_i which the property or subject-matter _a:ff ected by ~he ins~ru-
ment 1s situated, and where the property or subject-matter 1s n_?t situ-
ated in any established recording district the instrument. a~~ctmg the 
same shall be recorded in the office of the clerk of the div1s1on of the 
court having supervision over the recording division in which such 
property or subJect-matter is situated. 
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_ Am,unting f!)r fees SEC. 16. An, clerk or commissioner authorized to record anv instru
t,J1· 11nrecordedmstru- h h •· 11 d • • d · f ·1 .; d h 
ment,. ment w o anng co ecte fees for so omg a1 s to recor sue 

-pt~llitlty. 

instrument shall account to his successor in office, or to such person 
as the court may direct, for all the fees received by him for recording 
anv instrument on file and unrecorded at the expiration of his official 
term, or at the time he is required to transfer his records to another 
officer under the direct .)n of the court. And any clerk or commis
sioner who fails, neglects, or refuse8 to so account for fees received and 
not actually earned by the recording of instrument shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined not 
less than one hundred dollars nor more than one thousand dollars, and 
imprisoned for not more than one year, or until the fees received and 
unearned as aforesaid shall have been properly accounted for and paid 
over by him, as hereinbefore provided. And in addition such fees 
may be recovered from such clerk or commissioner or the bondsmen 
of ·either, in a civil action which shall be brought by the district 
attorney, in the name of the United States, to recover the same; and 
the amount when recovered shall be by the court transferred to the 
successor in office of such recorder, who shall thereupon proceed to 

Pr_m7so!'· 
1 

. record the unrecorded instruments: Provided, Miners in any organ-
Mmers regu anons • d • • d. t · t k 1 d 1 • • • h 

tor recording, etc. 1ze nunmg 1s r1c may ma e rues an regu at10ns governmg t e 

-recorder. 

recording of notices of location of mining claims, water rights, flumes 
and ditches, mill sites and affidavits of labor, not in conflict with this 
Act or the general laws of the United States; and nothing in this Act 
8hall be construed so as to prevent the miners in any-regularly organ-
ized mining district not within any recording district established bv 
the court from electing their own mining recorder to act as such until 

Reeords at Dyeo, a recorder therefor is appointed by the court: P1YYvided fitrther, All 
etc., legalized. records heretofore regularly made by the United States commissioner 

at Dyea. Skagway, and the recorder at Douglas City, not in conflict 
with any records regularly made with the United States commissioner 
at ,Juneau, are hereby legalized. And all records heretofore made i11 
good faith in any regularly organized mining district are hereby made 
publie records, and the same shall be delivered to the recorder for the 
rC'cording district including such mining district within six month,.; 

~,)tarir·s publi<-, 
-residence. 

from thP pas,.;age of this Act. 
St:1·. 17. Every person appointed a,; a notary public must at the 

tinw of his appointment he a re:-idPnt of thP distriet and mu:-;t continue 
to n•,-ide therPin during his tt-rm of ottieP. lfomornl from the district 
vaeates his oflfrp and i,- equivalent to re,;ignation. 

Tlw term of oflfre of a notary puhlh· :-;hall lw four years from and 
aftPr the date of hi:- ('ommi:,;sion, hut he mav he :;ooner removed In' 
tlw governor for miseonduct in otiice. • • 

S.:c. 18. It ,-hall be the duty of u notary puhli<'-
First. \Vhen requt>:-;kd, to rlemand acceptance and pavment of 

foreign. domc,-ti('. anrl inland hill,, of exchang·e. or promiss<.iry note,;, 
and prote:-t thP :-anw for nonaeeeptanee and nonpayment, and to 
exer<'ise such othPr powers and duties a:-; by the law of nation:-; and 
ae<'ording to commereial u,;age,; or by the laws of any State, go,·ern-
11IP11t. or country may be performed by notarie,.;, and keep a record of 
such acts. 

:--econd. To take acknowledgment or proof of powers of attornt>v, 
deP<l,-, mortgages. grants, transfers. and other instrument:-; of writir10-
eXP<'uted by any pC'rson and to give a eertifieate of such proof o':
aeknowlt>dgment indor,;ed or attaehed to the in:-;trument. 

Third. To take depo:-;itiun:-; and atiidavit:-; and administer oath,.; and 
atiirmation,; in all matters incident to the dutie,; of the office or to be 
u::-e<l before any court. judge. or ofli<'er. 

Fourth. \rlwn rpque:-;ted and upon payment of his fr.C's therefor to 
makP and gi,-e a certified copy of any reeord in hi,- offiee. 
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Fifth. To provide and keep an official seal, upon which must be 
engraved the name of the district and the word8 "Notary Public," 
with the surname of the notary and at least the initials of his Christian 
name. 
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SEc. 19. The protest of a notary public under his hand and seal of Protests of notaries 

b 'll f h • t f t of bills etc. weight as a i o exc ange or promissory no e or nonaccep ance or nonpay- evidence. ' 
ment, stating the presentment for acceptance or payment and the non-
acceptance or nonpayment thereof, the service of notice on any and 
all parties to such bill of exchange or promissory note and specifying 
the mode of giving such notice and the reputed place of residence of 
the party to such bill of exchange or promissory note and of the party 
to whom same was given and the post-office nearest ·thereto is prima 
facie evidence of the facts contained therein. 

SEC. 20. It shall be the duty of every notary public, on his resigna- b Norries: rrord~ to 
tion or removal from office or at the expiration of his term and in case cferk ~r:!it. wi

th 

of his death of his legal representative, to forthwith deposit all the 
records kept by him in the office of the clerk of the division of the dis-
trict court in which he resides, and on failure to do so the person so 
offending is liable in damages to any person injured thereby. 

SEC. 21. It shall be the duty of each clerk aforesaid to receive and -duty of clerk. 

safely keep all records and papers of the notary in each case above 
named and to give attested copies of them under his seal, for which 
he may demand such fees as by law may be allowed to the notai·ies, 
and such copies shall have the same effect as if certified by the notary. 

SEc. 22. Each notary must execute an official bond in the sum of Bond of notaries. 

one thousand dollars, which bond must be approved by the clerk of 
the division of the district court located nearest his residence. 

SEC. 23. Each notary public, upon approval of his official bond, so -filing,etc. 

soon as he has taken his official oath, must transmit such bond and oath, 
signed by him with his own proper signature to the office of the secre-
tarv of the district, whereupon the governor must issue a eommission. 

S• 24 F th ffi 'al • d t 1 t f t blio he Liability of notary EC. : or . e o ~i miscon ~c or neg ec o ~ n? ~ry pu , for misconduct. 
and sureties on his offc1al bond are hable to the parties mJured thereby 
for all damages sustained. 

SEc. 25. The officers properly qualified and actually discharging 0 Je~n 0~
1:x~s~t~~e0Jf. 

official duties in the district at the time of the apJ?roval of this A<'t <•h~ls. 

may continue to act in their respective official capacities until the expi-
ration of the terms for which they were respectively appointed unless 
sooner removed. 

SEC. 2H. The laws of the United States relating to mining claims, )lining law•. 

mineral locations, and rights incident thereto are hereby extended to 
the District of Alaska: .Provided, That subject only to· such general tM'.so.:'ic., explora
limitations as may be necessary to exempt navigation from artificial tions on Bering Sea. 

obstructions all land and shoal water between low and mean high tide 
on the shores, bays, and inlets of Bering Sea, within the jurisdiction 
of the United States, shall be subject to exploration and mining for 
gold and other precious metals by citizens of the United States, or 
·persons who have le!!ally declared their intentions to become such, . . 

d h 
O la . h • • • d -mmers' regulations un er sue reasonable rules and regu t10ns as t e mmers m orgamze 

mining_ districts may have heretofore made or may he~eafter ma_ke 
governmg the temporary nossession thereof for exploration and mm- fl" . h 
• il h F ·d d b 1 n 'd d +-, f z Th t -not to con 1ct mt mg purposes unt ot el'Wlse prov1 e y aw: .rrovi e · J ur ner, ~ federal laws. 

the rules and regulations established by the miners shall not be. rn . . 
conflict with the mining laws of the United States; and no exclusIVe to~i~~~[d ft~~its 
permit shall be granted by the Secretary of War authori;zing any per- ' 
s~n o~· persons, corporation or company to excavat_e or mm~ under any 
of said ~aters below low tide, and if such exclusive p~rm1t ha~ _been 
granted 1t is herebv revoked and declared null and void~ but citizens 
of the United States or persons who have legally declared _their inten-
tion to become such shall have the right t-0 dredge and mine for gold 
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or other precious metals in said waters, below low tide, subject to such 
general rules and regulations as the SecretaTy of vV ar may prescribe 
for the preservation of order and the protection of the interests of 
commerce; such rules and regulations shall not, however, deprive 
miners on the beach of the right hereby given to dump tailings into 

ro~:_:~!0~tt"~~i~~ ~ff pump
1
dfrom th

11
e seba opposite !heit~· claimsd··, ehxcept whe~e sucfh dumpd-

apply. ·' ' rng won actua y o struct nav1ga 10n, an t e reservat10n o a roa -
vo1. 30,p.m. way sixty feet wide, under the tenth section of the Act of May four

teenth, eighteen hundred and ninety-eight, entitled "An Act extend
ing the homestead laws and providing for right of way for railroads 
in the District of Alaska, and for other purposes," shall not apply to 
mineral lands or. town sites. 

0ccnJlants of school SEC. 27. The Indians or persons conducting schools or missions in 
or mission lands not h d" t • t h Jl b d" b d • th • f 1 d to be disturbed. t e Is nc s a not e 1stur e In e possess10n o any an s now 
-missionary sta tions. actually in their use or occupation, and the land, at any station not 

exceeding six hundred and forty acres, now occupied as missionary 
stations among the Indian tribes in the section, with the improvements 
thereon erected by or for such societies, shall be continued in the occu
pancy of the several religious societies to which the missionary stations 
respectively belong, and the Secretary of the Interior is hereby 
directed to have such lands surveyed in compact form as nearly as 
practicable and patents issued for the same to the several societies to 

General land laws which thev belong; but nothing contained in this Act shall be con-
not to apply. strued to ·put in force in the district the general land laws of the 

C nited States. 
E<lncation of chil- SEC. 28. The Secretary of the Interior shall make needful and proper 

dren. provision and regulations for the education of the children of school 
age in the district of Alaska, without reference to race and their com-· 
pulsory attendance at school, until such time as permanent provision 
shall be made for the same. 

t;s_eofArmy asposs
1
.e SEc. 29. An Act entitled "An Act to define and punish crimes in the 

comrtatns not app 1- d. • f Al k d "d d f • • 1 <l f th cable to Alaska. 1strict o as ·a, an to proVI e a co e o crimma proce nre or e 
vouo. p. 1325. district," apprm·ed }Iarch third, eighteen hundred and ninety-nine, 

be, and is, amended, by adding to section three hundred and sixty
three thereof the following: '' P,·m·ided, Section fifteen of an Act 
entitled ·An Aet making appropriiltions for the support of the Army 
for the fiseal year ending ,June thirtieth, eighteen hundred and seventy-

vo1.20, p.152. nine, and for othPr purpose,-,' approvPd ,June eighteenth, eighteen 
humh·pd and sPvent_v-t-ight, shall not he eonstruNl to apply to the dh,trict 
of Alaska": l'/'()1·idnl f11rthrl', That sretion four hundred and isixty, 
chaptPr forty-four, title two, of :--aid firtit-mentioned Act, be amended 
to read as follows: 

a,Ji"~ .. ,i';~. husinpss "Si,;c. 460. That any person or perisons, corporation, or company 
vo1.:!0. p. t:i:IB. prosecuting or att<'mpting to pro,-ecute any of the following lirws of 

business within the district of Ala..;ka shall fir,-t apply for and obtain 
licPnsP ,-o to do from a district eourt or a ,:uhdivision therrof in 1<aid 
distrid, and pay for ,-aid license for the respective lines of business 
and trade as follow,-, to wit: 

"Abstract ofliees, fifty dollars per annum. 
"Hank.;, two hundred and fifty dollars per annum. 
"Boarding hou,-es having accommodations for ten or more guests, 

fifteen dollars per annum. 
"Brokers (money, bill. note, and stock), one hundred dollan; per 

annum. 
'· Billiard rooms, fifteen dollars per table per annum. 
•• Bowling alleys. fifteen dollars per annum. 
"Breweries, five hundred dollars per annum. 
"Bottling works, two hundred dollars per annum. 
'· Cigar manufacturers, twenty-five dollars per annum. 
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"Cigar stores or stands, fifteen dollars per annum. 
"Drug stores, fifty dollars per annum. 
"Public docks, wharves, and warehouses, ten cents per ton on freight 

handled or stored. 
'' Electric-light plants, furnishing light or power for sale, three 

hundred. dollars per annum. 
'" Fisheries: Salmon canneries, four cents per case; salmon salteries, 

ten cents per barrel; fish-oil works, ten cents per barrel; fertilizer 
wo1·ks, twenty cents per ton. 

"'Freight and passenger transportation lines, propelled by mechani
cal power registered in the district of Alaska, or not paying license or 
tax elsewhere, and river and lake steamers, as well as transportation 
lines doing business wholly within the district of Alaska, one dollar 
per ton per annum on net tonnage, custom-house measurement, of 
each vessel. 

"Gas plants, for heat or light, for sale, three hundred dollars per 
annum. 

"' Hotels, fifty dollars per annum. 
"'Halls, public, ten dollars per annum. 
"Insurance agents and brokers, twenty-five dollars per annum. 
'' Jewelers, twenty-five dollars per annum. 
"Mines: Quartz mills, three dollars per stamp per year. 
"Mercantile establishments: Doing a business of one hundred thou-

sand dollars per annum, five hundred dollars per annum; doing a 
business of seventy-five thousand dollars per annum, three hundred 
and seventy-five dollars per annum; ·doing a business of fiftytho~sand 
dollars per annum, two hundred and fifty dollars per annum; dorng a 
business of twenty-five thousand dollars per annum, one hundred and 
twenty-five dollars per annum; doing a business of ten thousand dol
lars per annum, fifty dollars per annum; doing a business of under 
ten thousand dollars per annum, twenty-five dollars per annum; doing 
a business of under four thousand doliars per annum, ten dollars per 
annum. 

"Meat markets, fifteen dollars per annum. 
'' Manufactories not enumerated herein, same classification and license 

charges as mercantile establishments. 
"'Physicians, itinerant, fifty dollars per annum. 
"Planing mills, fifty dollars per annum when not part of a sawmill. 
"Pawn brokers, three hundred dollars per annum. 
"Peddlers, twenty-five dollars per annum. 
"Patent-medicine venders (not regular druggists), fifty dollars per 

annum. 
"Railroads, one hundred dollars per mile per annum on each mile 

operated. 
""Restaurants, fifteen dollars per annum. 
"Real estate dealers and brokers, fifty dollars per annum. . 
"Ships and shipping-: Ocean and coastwise vessels doing local busi-

ness for hire plying m Alaskan waters, registered in Alaska or not 
P.3ying license or tax elsewhere, one dollar per ton per annum on net 
tonnage, custom-house measurement, of each vessel. 

"'Sawmills, ten cents per thousand feet on the lumber sawed. 
"Steam ferries, one hundred dollars per year. 
"Toll road or trail, two hundred dollars per annum. 
"Tobacconists, fifteen dollars per annum. 
"Tramways, ten dollars for each mile or fraction thereof peJ'. annum. 
"Transfer companie», fifty dollars per annum. 
"Taxidermists, ten dollars per annum. 
"'Theaters, one hundred dollars per annum. 
"Waterworks, furnishing water for sale, fifty dollars per annum." 
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Alaska. 
Tax on business and 

trades. 
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That section four hundred and sixty-three of chapter forty-four, title 
two, of the above-named Act be, and the same is hereby, amended so 
as to read as follows: 

Clerk ~trict court '' SEc. 463. That the licenses provided for in this Act shall be issued 
to~~•;~=.· by the clerlr-of the district court or any subdivision thereof in com

pliance with the order of the court or judge thereof duly made and 
entered; and the clerk' of the court shall keep a full record of all 
applications for license and of all recommendations for and remon
strances against _the granti:rag of licenses and of the action of the court 

~- thereon: Provided, That the clerk of eaid court and each division 
Clerks' bond,etc. d • h h S f 

Vol.30,p.1281. 

thereof shall give hon or bonds m sue amount as t e ecretary o 
the Treasury may require and in such form as the Attorney-General 
may approve, and all moneys received for licenses by him or them 
under this Act shall, except as otherwise provided by law, be covered 
into the Treasury of the United States, under such rules and regu-
lations as the Secretary of the Treasury may prescribe: .And promded 
further, That chapter twelve of title one of said first above-mentioned 
Act be amended by adding after section one hundred and thirty-eight 
another section to be numbered one hundred and thirty-nine, and to 
read as follows: 

~ 4~or That no person shall break, _take from the nest, or have in posses-
erane, etc. sion the eggs of any crane, wild duck, brant, or goose; nor shall any 

Penalty. 

person transport or ship out of ·said Territory the eggs or the con
tents of the eggs of any crane, wild duck, brant, or goose; nor shall 
any person, common carrier or other transportation company carry 
or receive for shipment such eggs or the contents of said eg~s, a.id 
any person or company who shall have in • possession or receive for 
shipment or transportation any eggs or the contents of any eggs of 
the crane, wild duck, brant, or goose shall be guilty of a misdemeanor. 
and upon conviction be punished as provided in this section. Any 
person or company violating the provisions of this section shall be 
punished by a fine not exceeding five hundred dollars or imprisonment 
not exceeding six months." 

04'~ 0:-:,c;:.7,en;:~ SEc. 30. In case the law requires or authorizes any ~ervices to be 
BBted. performed or any act to be done by any official or person within the 

District of Alaska, and provides no compensation therefor, the 
Attorney-General may prescribe and promulgate a schedule of such 
fees, mileage, or other compensation 11:s shall be by him deemed proper 
for each division of the court, and such schedule shall have the force 
and effect of -law; and the Attorney-General may from time to time 
amend such schedule and promulgate the same as amended, and the 
schedule as amended and promulgated shall also have the force and 
effect of law. 

tn~e 1i: ~~c~;,~- SEc. 31. Any of the public buildings in the district not required for 
etc. ' the customs service or military purposes may be used for court rooms 

and offices of the civil government; and the marshals of the district 
au~~~=~onorJails ,1hall, each in his division, be the custodian of such buildings. Any 

division of the court may, where necessary, order the construction or 
repair of a jail building at the place or places where terms of the court 
are held, at a cost not to exceed three thousand dollars for each build-

--<1ite8. 
ing, the same to be paid by the clerk as provided for the payment of 
other allowances for the necessary expenses of the court: and any part 
or portion of the unappropriated public domain of the United States 
embracing not more than four thousand square feet, to be taken i~ 
compact form, as near as may be practicable, may be set aside by order 
of the court as a jail site, which order shall describe the location of the 
ground selected, '!"here unsurveyed by metes and bounds and by refer
ence to natural obJect-, and permanent monuments, in such manner that 
its boundaries and its location may be readily determined a certified 
copy of which order of the court shall be bv the clerk th~reof trans
mitted to the Commissioner of the Generai Land Office, who shal,l 
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cause the same to be noted on the records of his office, and thereafter 
the ground described shall be reserved from sale or other disposition, 
unless for good cause the court shall vacate the order of reservation 
or Congress shall otherwise direct, and the sentence of imprisonment 
in any criminal case shall be carried out by confinement in the peni-
tentiary or jails herein provided for, or as provided in section fifty-

1
J- s., sec. 6546, p. 

five hundred and fortv-six of the Revised Statutes of the United States. 
4

• 

"There a suitable court room is not available or can not be obtained Con st r_u~tion of 
court bmldmg au -

at reasonable rental at the place or any of the places where terms of thorized. 

the court are held, the court may enter a like order of reservation and 
direct the construction of a suitable building where the sessions of the 
court may be held, the cost of such building not to exceed in any case -limit. 

the sum of five thousand dollars, the same to be paid and proceedings 
to reserve the land to be as in the case of the reservation of ground 
and construction of jail, as herein before provided: Provided, No court f"!'i8°-
building or jail shall be constructed in any division of the district bui~~~gs~umber of 

without authority from the Attorney-General, to whom the clerk shall 
furnish a verified account in detail of all expenditures made by him 
for buildings, repairs, or other purposes, together with his authority 
for each payment made. 

SEc. 32. For each certificate issued to a member of the bar, author- sic!i~eys' admts 

izing him to practice law in the district, a fee of ten dollars shall he • 
paid to the clerk of the court, which shall be by him promptly re-
mitted to the secretary of the district, and at the same time the clerk 
shall advise the governor of such remittance. For each commission _No,ries' comm;,._ 
issued to a notary public a fee of ten dollars shall be paid to the secre- mons ees. 

tary of the district. The fees received by the secretary under this 
section and under chapter seventy-four of title two shall be by him Poet. p. 447. 

retained and kept in a fund to be known as the district historical 
library fund. The fund thus collected shall be disbursed on the order -_use 0 ! fund for_ diir 

h f h f bl . h" d . ta· • th tnct historical hbra-of t e governor or t e purpose o esta 1s mg an mam mmg e ry, museum, etc. 
district historical library and museum. The same shall embrace copies 
of all laws relating to the district, and all papers and periodicals pub-
lished within the district, and such other matter of historical interest 
as the governor may consider valuable and appropriate for such col-
lection. The collection shall also embrace such curios relating to the 
aborigines and the settlers as may be by the governor deemed of his-
torical importance. The collection thus made shall be described by 
the governor in the annual report of the governor to the Secretary of 
the Interior, and shall be by him kept in a secure place and turned 
over to his successor in office. The secretary of the district and the 
governor shall each annually account to the Secretary of the Interior 
for all receipts and disbursements in connection with such historical 
library and museum. 

SEc. 33. The historical library and museum provided for in section to~!~ca~~=i 
thirty-two of this title is hereby made a designated depository of pub- the Government. 

lications of the Government, and shall be supplied with one copy of 
each of said publications in the same manner as such publications are 
supplied to other depositories. 

TITLE II. 

CH.APTER ONE. 

OF THE FORMS OF ACTION. 

Sec. 

1. Only one form of action. I Sec. 
2. Parties thereto, how designated. 

SEC. 1. The distinction between actions at law and suits in equity. a~~!f. one form or 
and the forms of all such actions and suits, are abolished, and there 
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Parties thereto, how 
designated. 
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shall be but one form of action for the enforcement or protection of 
private rights and the redress or prevention of private wrongs, which 
1s denominated a civil action. 

SEc. 2. In such actions the party complaining shall be known as the 
plaintiff and the adverse party as the defendant. 

CHAPTER Two. 

OF THE TIME OF COMMENCEMENT OF CIVIL ACrIONS. 

Sec. 
3. Time of commencing actions in gen-

eral. 
4. Within ten years. 
5. Within ten years. 
6. Within six years. 
7. Within three years. 
8. Within two years. 
9. Within one year. 

10. Actions for penalty. 
11. Actions not before provided for. 
12. When cause of action accrues upon 

current account. 
13. Limitations in actions by public cor• 

porations. 
14. ·when action deemed commenced. 
15. Exceptions when defendant out of 

the district. 
16. Exceptions in favor of persons under 

legal disability. 

Sec. 
17. Provisions when person entitled dies 

before time expires. 
18 .. In actions by aliens time of war to be 

deducted. 
19. Time of star, by injunction or statu

tory prohibition to be deducted. 
20. Disability must exist when right of 

action accrued. 
21. When several disabilities limitation 

does not attach until all removed. 
22. Acknowledgment or new promise 

must be in writing. 
23. Limitation to commence from time 

of last payment. 
24. No action barred by statute when 

cause accrued can be maintained. 

i Tim<c of _commenf SEC. 3. Civil actions shall only be commenced within the periods 
ngacttonsmgenera • prescribed in this title after the cause of action shall have accrued, 

except when, in special cases, a different limitation is prescribed by 
statute. But the objection that the action was not commenced within 
the time limited shall only be taken by answer, except as otherwise 
provided in section fifty-eight. 

Within ten years. SEc. 4. The period& prescribed in section three of this Act for the 
commencement of actions shall be as follows: 

\Yithin ten years actions for the recovery of real property, or for 
the recovery of the possession thereof; and no action shall he main
tained for such recovery unless it shall appear that the plaintiff, his 
ancestor, predecessor, or grantor was seized or possessed of the prem
ises in q_uestion within ten vears before the commencement of the 
action: Pronided, In all cas~,s where a cause of action has already 
accrued, and the period prescribed in this sn·tion within which an 
action may be brought has expired or will expire within one year from 
the approval of this Act, an action may he brought on sucli cause of 
action within one year from the date of the approval of the Act. 

Within ten years. SEC. 5. \Vithin ten years-
:First. An action u1:>on a judgment or decree of any court of the 

United States, or of any State or Territory within the United States; 
Second. An action upon a sealed instrument. 

Within six y,·ars. SEC. 6. \Vithin ,;ix vears-
First. An action upon a contract or liability, expres,; or implied 

cxeepfow tho,;e mentioned in section five; ' 
St>cond. An action upon a liability created by statute, other than a 

pPnalty or forfeiture; 
Third. An action for waste or trespass upon real properh·; 
Fourth. An action for taking, detaining, or injuring per;onal prop

nty, including an action for the specific reeo,·ery thereof. 
Within three years. SEC. 7. \Vi thin three vear,;-

Fir,;t. An action agafn,-.t a marshal, coroner. or constable. upon a 
liability incurred by the doing of an act in his official capacity or in 
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virtue of hi"l office; or by the omission of an official duty, including 
the nonpayment of money collected upon an execution. But this sec
tion shall not apply to an action for an escape; 

Second. An action upon a statute for penalty or forfeiture, where 
the action is given to the party aggrieved, or to such party and the 
United States, except where the statute imposing it prescribes a 
different limitation. • 
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SEC. 8. " 7ithin two years- Within two years. 

First. An action for libel, slander, assault, batterv, seduction, false 
imprisonment, or for any injury to the person or rights of another not 
arising on contract and not herein especially enumerated; 

Second. An action upon a statute for a forfeiture or penaltv to the 
United States. • 

SEQ. 9. Within one year- wtthin one year. 

An action against the marshal or other officer for the escape of a 
person arrested or imprisoned on civil process. 

SEC. 10. An action upon the statute for the penalty given in whole Actionsforpenalty. 

or in part to the person who will prosecute for the same shall be com-
menced within one year after the commission of the offense; and if the 
action be not commenced within one year by a private party, it may 
be commenced within two years thereafter, in behalf of the United 
States, by the district attorney. 

SEC. 11. An action for any cause not herein before provided for shall Ac~~oi:isfnot before 
be commenced within ten years after the cause of action shall have prOVI e or. 

accrued. 
SEC. 12. In an action brought to recover a balance due upon a . When cause of ac

mutualz open, and current account, where there have been reciprocal !-:,~!~~:;:~poncu.r

deman<ts between the parties, the cause of action shall be deemed to 
have accrued from the date of the last item proved in the account on 
either side; but whenever a period of more than one year shall elapse 
between any of a series of items or demands, they are not to be deemed 
such an account. 

t
~Ec. lb3. Thhe !imihtations prfescribed bili~ this chap~er .shathll aI?ptlJ: tto ti~m~;-:~~~c 

1!~ 
ac ions roug t m t e name o any pu c corp<>rat10n m e dis r1c , rations. 

or for its benefit, in the same manner as to actions by private parties. 
SEC. 14. An action shall be deemed commenced when the complaint Whena~tlondeeme,n 

• fil d d h • d commenced. 1s e an t e summons issue . 
SEC 15 If when the cause of action shall accrue against anv per- Exceptions when 
• • • ' • . . . " • defendant out of the 

son who shall he out of the d1stnct or concealed therein, such action dlstriet. • 
may be commenced within the terms herein respectively limited, after 
the return of such person into the district or the time of his conceal-
ment; and if, after such cause of action shall have accrued, such per-
son shall depart from and reside out of this district, or conceal himself, 
the time of his absence or concealment shall not be deemed or taken 
as any part of the time limited for the commencement of such action. 

SEC 16 If any person entitled to bring an action mentioned in this Exceptions in favor • • • of persons under legal 
chapter, or to recover real property, or for a penalty or forfeiture, disability. 
or against a marshal or other officer for an escape, be at the time the 
cause of action accrued, either-

First. Within the age of twenty-one years; or 
Second. Insane; or 
Third. Imprisoned on a criminal charge, or in execution under sen

tence of a court for a term less than his natural life. 
The time of such disability shall not be a part of the time limited 

for the commencement of the action, but the period within which the 
action shall be brought shall not be extended m any case longer than 
two years after such disability ceases. . 

ti
~Ec. lf7.thlf a_perso

1
_n ~mtditled tothbring an action diethbeforef thedextp1-pe~;;s~il~ttled\!! 

ra on o e tune unite for e commencement ereo , an ;he be.fore time expires. 
cause of action survive, an action may be commenced by his_personal 
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1·epresentatives, after the expiration of the time and within one year 
from his death. If a pei•son against whom an action may be brought 
die before the expiration of the time limited for the commencement 
thereof, and the cause of action survives, an action may be commenced 
against his personal representatives after the expiration of that time, 
and within six months after the issuing of letters testamentary or of 
administration. 

ti!~ air~,':t~ ~~ t~it;,~ SEc. 18. When_ a person _shall be an alie1;1 subj_ect or ci~izen of a 
ducten. country at war with the Umted States, the time of the contmuance of 

the war shall not he a part of the period limited for the commencement 
of the action . 

. Time of stay by in• SEC 19. "\Yhen the commencement of an action is stayed hv in]' unc-
JUilCtlOil or statutory . • . . . . . .J • 
prohibition to be de- t10n or a statutory proh1b1t10n, the time of the contmuance of the 
ducted. injunction or prohibition shall not be a part of the time limited for 

the commencement of the action. • 
. Disabiiit}'. mu st ex- SEC. 20. No person shall avail himself of a disability unless it existed 
1st when nght of ac- . . . 
tion accrued. when his right of act10n accrued. 

_,y~en s_eve_ral qisa- SEC. 21. When two or more disabilities shall coexist at the time the 
b11It1es, ltm1tat1on • h f . h 1• • • h 'l h ·1 11 h d" does not attach until rig to act10n accrues t e 1m1tat10n s a1 not attac unti a sue IS-
an removed. abilities are removed. 

Acknowledgment or SEC. 22. No acknowledgment or tromise shall be sufficient evidence 
new promise must be • . 
in writing. of a new or contmumg contract, w ereby to take the case out of the 

operation of this chapter, unless the same is contained in some writing, 
signed by the party to be charged thereby; but this section shall not 
alter the effect of any payment of principal or interest. 

Limitation 1? com- SEC 93 ,vhenever any pavment of principal or interest has been mence from time of • ~ • :- . . . 
last payment. or shall be made upon an ex1stmg contract, whether 1t be a bill of 

exchange, promissory note, bond, or other evidence of indebtedness, 
if such payment be made after the same shall have become due, the 
limitation shall commence from the time the last _payment was made. 

•t~~fect~~e~:rr~u~~ SEc. 2-!. When the cause of action has arisen m any State, Terri
;ccrued can be main- ton· or countrJ' between nonresidents of this district and by the laws 
ta1ned .,. ' ' ... • of the State, Territory, or country where the cause of action aro:;e an 

action can not be maintained thereon by reason of the lapse of time, 
no action shall be maintained thereon in this district. 

CHAPTER THREE. 

OF THE l'ARTn:s TO ACTIO:SS. 

SC('. I St~C. I 

25. ,\ction to he prosecuted in the name I 3:t ,vhen unmarri('(l femalP mav ~ue for 
of the real partv in intereRt. ! her own seduction. • 

:?fl. A,.;~ignment of a thing in action not to i 84. Parties severally liable on same instrn-
prejudke defense. ment may be sued togetht>r or 

2,. Exeeutor or trustee may HtJe without separately. 
the person benefic-ially interestt><l. :l.'i. When action not to abate. 

:.!S. :\Iarrie,l women may prosecute and :36. ,vhen action for wrong not to abate. 
defend as if unmarrie,I. :,,. When third persons may he substi-

:.!9. Infant to appear by guardian. tuted as defendants. • 
:m. (;nardian, how appomted. ' :38. "'ho may be made parties to action. 
:n. Who may prosecute for injury or 89. ,vho must be made parties tu action. 

,leath of a child. 40. ,vhen court to decide controyersv or 
:12. \\'ho may pro:'ecute for se,ludiou of order other parties brought in.· 

a daughter ,,r ward. 41. "'ho may intervene. 

,,.~,';\\:: ;;:/;;.\;;~';;; SEc. :2.3. Every action shall be prosecuted in the name of the real 
;~;;_i:••a: 1,art:: in in- party in interest, except as otherwise provided in section twenty-seven; 

•· but this section shall not he deemed to authorize the assignment of a 
thing in action not arising out of contract. 

thi~~t'.1:::\',1,;n ~;,i,, 1'.'. SEC. :2fl. In the case of an assignment of a thing in action, the action 
i,r•aJw:!ke dden,~. l,y the a.~si«nee shall be without prejudice to any set-off or other 

defense ~x~ting at the time of or before notice of the assignment; but 
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this section shall not apply to a negotiable promissory note or bill of 
exchange transferred in good faith and upon yaluable consideration 
before due. 
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SEC 27 An executor or administrator a trustee of an express trust Executor _or tru stee • • . , . . . . , may sue without the 
or a person expressly authorized by statute, may sue without JOimng person beneficiallyin-
with him the person for whose benefit the action is prosecuted. A tere

st
ed. 

person with whom, or in whose name a contract is made for the benefit 
of another, is a trustee of an express trust within the meaning of this 
section. 

SEc. 28. A wife may receive the wages o:f her personal labor, and pr~!1"~~~:i:r~~fu!a 
maintain an action therefor in her own name and hold the same in her asifunmarried. 

own right, and she may prosecute and defend all actions for the pres-
ervation and protection of her rights and property as if unmarried. 

SEC. 29. Actions may be commenced and prosecuted by infants, Infa_nt to appear by 

either by guardian or next :friend, and by conservators on behalf of guardian. 

the persons they represent. 
SEC. 30. In any action it shall be lawful for the court in which the ~u~ian, how ap

action is pending to appoint a guardian ad litem to any infant or insane pom • 

defendant in such action, and to compel the person so appointed to act. 
By such appointment such person shall not be rendered liable to pay 
costs of action; and he shall, moreover, be allowed a reasonable sum 
for his charges as such guardian, to be fixed by the court, and taxed 
in the bill of costs. . 

SEC. 31. A father, or in case of his death or desertion of his family, f w~g m:i~h~ute 
the mother, may maintain an action as plaintiff for the injury or death chrild. e 

O 
a 

of a child, and a guardian for the injury or death of his ward. 
SEC. 32. A father, or in case of his death or desertion of his family, f ~i0 ~P:;-c~te 

the mother, may maintain an action as plaintiff for the seduction of a d':°ugh~:ror~~.
0 

a 

daughter, and the guardian for the seduction of a ward, though the 
daughter or ward be not Jiving with or in the service of the plaintiff 
at the time of the seduction or afterwards, and there be no loss of 
service. 

S 33 A • d f 1 t t ·s f may When unmarried feEC. . • n unmarrie ema e over wen y-one yea1 o age male may sue for her 
maintain an action as plaintiff for her own seduction, and recover own seduction. 

therein such damages as may be assessed in her favor; but the prose-
cution of an action to judgment by the father, mother, or guardian, 
as prescribed in the section last preceding, shall be a bar to an action 
by such unmarried female. 

SEc 34 Persons severally liable u~n the ,;ame obligation or instru- Partll'l! H ve ra ll Y ' •. • • ~ ' • liable on Mme lnstrn-
men t, mcluding the parties to bills o exchange and promissory notes, ment may be sued to-
may all or any of them be included in the same action, at the option ge tberorseparately. 

of the plaintiff. 
SEC. 35. No action shall abate by the death or disability of a party, When action not to 

b h f • h • .f h f t· abate. or y t e trans er of any mterest t erem, 1 t e cause o ac ion sur- . 
vive or continue. In case of the death or disability of a {>8.rty, the 
court may at any time within two years thereafter, on motion, allow 
the action to be continued by or against his personal representatives 
or success01· in interest. 

SEc. 36. An action for a w1·ong shall not abate by the death of any w!:.';~ot~~ti:~te~ 
party after the verdict has been given therein, but the action shall pro-
ceed thereafter in the same manner as in cases where the cause of action 
survives. 
' S 37 J • f ifi 1 t When third persons EC. • n any action for the recoverv o spec c persona proper Y, mav be substituted as 
if a third person demand of the defendant the same property, the court, defe ndsnts • 

in its discretion, on motion of the defendant, and notice to such person 
and the adverse party, may, before answer, make an order discharging 
the defendant from liability to either party, and substitute such per-
son in his place as defendant. Such order shall not be made but on 
the condition that-the defendant deliver the property or it8 value to 
such person as the court may direct, nor unless 1t appears from the 

VOL XXXI--22 
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affidavit of the defendant, :filed with the clerk by the day he is other
wise required to answer, that such person makes such.demand without 
collusion with the defendant. The affidavit of such third person as to 
whether he makes such demand of the defendant may be read on the 
hearing of the motion. 

Who may be made SEC. 38. All persons having an interest in the sub1·ect of the action, 
parties to action. 

and in obtaining the relief demanded, may be joined as plaintiffs, 
except as in this chapter otherwise provided. Any person may be 
made a defendant who has or claims an interest in the controversy, 
adverse to the plaintiff, or who is a necessary party to the complete 
determination or settlement of the question involved therein. 

Who must be made SEC. 39. Of the parties to the action, those who are united in inter-
parties to action. f est must be joined as plaintiffs or defendants; but if the consent o any 

one who should have been joined can not be obtained he may be made 
a defendant, the reason thereof being stated in the complaint; and 
when the question is one of a common or joint interest of many per
sons, or when the parties are numerous, and it may be impracticable 
to bring them all into court, one or more may sue or defend for the 
benefit of the whole. 

_When court to de- SEC. 40. The court may determine any controversy between parties 
~~:r ~~:,r,:i,ve~kt;~~ before it when it can be done without prejudice to the rights of others, 
brought in. or by saving their rights; but when a complete determination of the 

controversv can not be had without the presence of other parties, the 
court shall cause them to be brought in. 

Whomayintervene. SEc. 41. Any person may, before the trial, intervene in an action or 
proceeding, who has an interest in the matter of litigation, in the suc
cess of either of the parties, or an interest against both. An inter
vention takes place when a third person is permitted to become a party 
to an action or proceeding, either by joining the plaintiff in claiming 
what is sought by the complaint, or by uniting with the defendant in 
resisting the claims of the plaintiff, or by demanding anything ad
versely to both the plaintiff and the defendant, and is made by com
plaint setting forth the ground upon which the intervention rests, filed 
bv leave of the court and served upon the parties to the action or 
proceeding who have not appeared, and upon the attorneys of the 
parties who have appeared, who may answer or demur to it.as if it were 
an original complamt. 

How actions com~ 
menced. 

Requisites of sum
mons. 

CHAPTER FOUR. 

01'' THE l\lANN1':R 01'' THF:IR COMMENCEMENT. 

;;;_.._._ Sec. 

42. How actions commence<!. 
43. Requisites of summons. 
44. Summons to contain notice of what 50. 

plaintiff demands. 

49. When defendant may he allowed to 
defend after judgment. 

When the summons is returned not 
found, how plaintiff may proceed. 

4ii. By whom served and when and where 51. 
returned. 

When the summons not served on all 
the defendants. 

46. How served and upon whom. 52. Proof of service of summons. 
4i. )\'hen order for publication may he 53. 

made. 
48. Publication, how made; pen,onal I 

service out of the district. 

When court acquires jurisdiction. 

SEC. 42. Civil actions shall be commenced by :filing a complaint with 
the derk o~ the c?urt, and the provisions of sec~i<?n fourteen shall only 
apply to this subJect for the purpose of determmmg whether an action 
~as been comme~ced_ within the time lim_ite~ by this title. At any 
time after the action 1s commenced the plamt1ff may cause a summons 
to be serrnd on the defendant. 

SEc. ,1:-3. The summons shall contain the name of the court in which 
the complaint is filed, the names of the pa1·ties to the action, and the 
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title thereof. It shall be issued by the court or the clerk thereof and 
directed to the defendant, and shall require him to appear and answer 
the complaint as in this section provided, or judgment for want thereof 
will be taken against him. The defendant shall appear and answer the 
complaint within thirty days from the date of the service. 

SEC. 44. There shall also be inserted in the summons a notice in sub- summonstocontain 
stance as follows: ~:~;~!dct~at plain-

First. In any action for the recovery of money or damages only 
that the plaintiff will take judgment for a sum specified therein if the 
defendant fail to answer the complaint; 

Second. In other actions, that if the defendant fail to answer the 
complaint the plaintiff will apply to the court for the relief demanded 
therein. 

SEc. 45. The summons shall be served by the marshal or any deputy, ~• ;hom a:•ehed 
or by a person specially appointed by him or by the court or Judge ;;1ur:e3_re an w en 

thereof. The summons shall be returned to the court or clerk thereof 
with whom the complaint is filed within forty days after its delivery 
to the officer or other person for service, with proof of such service or 
that the defendant can not be found. The marshal or other person to 
whom the summons is delivered shall indorse thereon the date of such 
delivery. 

SEc. 46. The summons shall be served by delivering a copy thereof, ui!~~hi;:,~ed au d 

together with a copy of the complaint prepared and certified by the 
plaintiff, his agent, or attorney, or by. the clerk of the court as follows: 

First. If the action be against a private corporation, to the president 
or other head of the corporation, secretary, cashier, or managing agent, 
or, in case none of the officers of the corporation above named shall 
reside or have an office in the district, then to any clerk or agent of such 
corporation who may reside or be found in the district, or if no such 
officer be found, then by leaving a copy thereof at the residence or 
usual place of abode of such clerk or agent; 

Second. If against any incorporated town, school district, or other 
public corporation in the district, to the clerk of such incorporated 
town, school district, or other public corporation; 

Third. If against a minor unde1· the age of fourteen years, to such 
minor personally, and also to his father, mother, or guardian, or if 
there be none within the district, then to any person liaving the care 
or control of such minor, or with whom he resides, or in whose service 
he is employed; 

Fourth. If against a person judicially declared to be of unsound 
mind, or incapable of conducting his own affairs, and if a guardian has 
been appointed, to such guardian and to the defendant personally; 

Fifth. In all cases, to the defendant personally, or if he be not 
found, to some person of the family above the age of fourteen years 
at the dwelljn__g house or usual place of abode of the defendant. 

SEc. 4 '7. When service of the summons can not be made as prescribed m::g~ ~12';~~:: 
in the last preceding section, and the defendant after due diligence can 
not be found within the district, and when that fact ap~rs by affi-
davit to the satisfaction of the court or judg:e thereof, or Justice of the 
peace in an action in a justice's court, and 1t also appears that a cause 
of action exists against the defendant, or that he is a proper party to 
an action relating to real or personal property in the district, the court 
or judge thereof, or a justice of the peace in an action in a justice's 
court, shall grant an order that the service be made by publication of 
the summons in either of the following cases: 

First. When the defendant is a foreiwi corporation, and has property 
within the district, or the cause of action arose therein; 

Second. When the defendant, being a resident of the districtt has 
departed therefrom with intent to defraud his creditors or to avoi<l the 
service of the swnmons, or with like intent keeps himself concealed 
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therein, or has departed from the district and remained absent there
from six consecutive weeks; 

Third. When the defendant is not a resident of the district, but has 
propertv therein, and the court has jurisdiction of the subject of the 
action; • 

Fourth. When an action is to have a marriage declared void, or for 
a divorce in the cases prescribed by law; 

Fifth. ..When the subject of the action is personal property in the 
district, and the defendant has a claim or lien, of interest, actual or 
contingent, therein, or the relief demanded consists wholly or partly 
in excluding the defendant from any interest or lien therein; 

Sixth. ·when the action is to foreclose, satisfy, or redeem from a 
mortgage, or to enforce a lien of any kind on real estate in said dis
trict, or satisfy or redeem from the same. The summons published 
shall contain the name of the court and the title of the cause, a succinct 
statement of the relief demanded, the date of the order for service by 
publication, and the time within which the defendant is required to 
answer the complaint. 

Publication, how SEC. 48. The order shall direct the publication to be made in a news-
made; personal serv- • d h · h · 
ice out of the district. paper to be designate by t e court or Judge or clerk as t e most hkely 

to give notice to the person to be served, and for such length of time 
as may be deemed reasonable, not less than once a week for six weeks. 
In case of publication, the court or judge shall also direct a copy of 
the summons and complaint to be forthwith deposited in the post
office, directed to the defendant at his place of residence, unless it 
sl::.all appear that such residence is neither known to the party making 
the application nor can with reasonable diligence be ascertained by 
him. "\Yhen publication is ordered, personal service of a copy of th·e 
summons and complaint out of the district shall be equivalent to pub
lication and deposit in the post-office. In either case, the defendant 
shall appear and answer within thirty days after the completion of 
such period of publication. In case of personal service out of the 
district, the smnmons shall specify the time prescribed in the order 
for publication. 

When defe nd ant SEC ,rn The defendant ao-ainst whom publication is ordered or his maybe allowed to de- ' • • . o . . , . • , 
fen<l Rfter judgment. personal representatives, on apphcat10n and sufficient cause shown, at 

any time before judgment shall be allowed to defend the al'tion; and 
the defendant against whom publication is ordned, or his rPpresenta
tives, muy in like nm11111'r. upon good eause :-:hown, and upon such 
term:-: as may he propt-•r. he allowed to ddend after judgnwnt and 
within one _rpar after the entry of such judgnwnt on such tPrms as 
may be just; and if the defense h<> succpssful, and the judgmPnt or any 
part thereof have heen eolledf'd or otlwrwise enforced. sueh rPstitution 
may thereupon he <·ompPIIPd as the court shall direct. Hut tlw title 
to property sold upon execution isstwd on ;.;ueh judgment to a purcha;.;er 
in good faith shall not he thereby affected . 

. Wh<'n the summons SEC. 51 >. "\Vhenever it shall ap1war b,· the return of the marshal his 
Hi r~~turnt~d not found. . ., . ., 
ho1q.Juintiffmaypro- deputy, or the per;.;on appomtNI to serve a summons that the defend-
,, .. ,,! ant is not found. the plaintiff ma_v delivm· another summons to be 

sPrTecl. and ;.;o 011. until service be had; or the plaintiff may proceed 
by publication, as in thi,,; chapter prm--ided, at his election. 

v.,,. :, ,,,mrn@s not SEc. 51. "\Yhen the action is ag"ainst two or more defendants and 
foii-'tY1:d i1JJ a!l th•! <I1~- • .._~ • ~ 
fon•bw,. the summon,,; 1s sen-ed on one or more but not all of them, the plamtiff 

may proceed a,;; follow,;: 
First. If the action lw against defendants jointly indehted upon a 

contiw·t. hP may proceed against the defendants ~-.,erved, unle,-s the 
t·omt otlwrwise din•et; and if he recover judgment, it may f,p f'ntered 
ao-ainc-t all HI(• cldvl!(lants thus jointly indebted so far onlv as that it 
n~ay be t·rifon·:·d ag·ain,st the joint property of all and the separate 
property of the <lefe~dant se_rved. and if they are su~ect to arrest, 
agamst the persons of the defendants se1Ted; or, 
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Second. If the action be a~ainst the defendants severally liable, he 
may proceed against the defendants served in the same manner as if 
they were the only defendants; or, 

Third. If all the defendants have been served, judgment may be 
taken against any or either of th8m severally, when the plaintiff would 
be entitled to judgment against such defendant or defendants, if the 
action had been against them, or any of them alone. 
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SEC. 52. Proof of the service of the summons, or of the deposit Proof of service of 
thereof in the post-office, shall be as follows: summons. 

First. If the service or deposit in the post-office be by the marshal 
or his deputy, the certificate of such officer; or, 
'-- Second. If by any other person, his affidavit t4ereof; or, 

Third. In case of publication, the affidavit of the printer or his 
foreman, or his principal clerk, showing the same; or, 

Fourth. The written admission of the defendant in case of service 
otherwise than by publication; the certificate, affidavit, or admission 
must state the time and place of service; and in case of deposit in the 
post-office, the time and place thereof. 

SEC. 53. :From the time of the service of the summons or the allow- ;s;:e!l ~n &C• 

ance of a provisional remedy the court shall be deemed to have acquired q s Ju ~ ion. 

jurisdiction and to have control of all the subsequent proceedings. A 
voluntary appearance of the defendant shall be equivalent to personal· 
service of the summons upon him. 

CHAPTER FrvE. 

OF THE PLEADINGS. 

Sec. I Sec. 

54. Forms of pleadings, how determined. 55. Pleadings on the part of plaintiff and 
, defendant. 

SEC. 54. All the forms of pleading heretofore existing in actions at ho":~:e°r ~1e:f1ng,i, 

law and suits in e9.uity and in admi.ralty are abolished, and hereafter rm n • 
the forms of pleadmg in courts of record and the rules by which the 
sufficiency of the pleadings is to be determined shall be those pre-
scribed by this code. 

SEc. 55. The onlk pleadin!!S on the part of the plaintiff shall be- Prtleafdl~ 1°n the ~ pa o plaint ff. 
First. The comp amt; 
Second. The demurrer; or, 
Third. The reply. 

And on the part of the defendant
First. The demurrer; or, 
Second. The answer. 

CHAPTER Sn:. 

OF THE COMPLAINT. 

Sec. 

56. First pleading to be complaint. I Sec. 
57. What complaint to contain. 

-defendant. 

SEC. 56. The first pleading on the part of the plaintiff shall be the co:rafr!ra.ding to be 

complaint. 
S 57 Th l • h JI ta• What complaint to EC. • e comp amt s a con m- contain. 
First. The title of the cause, specifying the name of the court and 

the names of the parties to the action, plaintiff and defendant. 
Second. A plain and concise statement of the facts constituting the 

cause of action, without unnecessary repetition. 
Third. A demand of the relief which the plaintiff claims. If the 

recovery of money Qr damages be demanded the amount thereof shall 
be stated. • 
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CHAPTER SEVEN. 

OF THE DEMURRER. 
Sec. 
58. ·when the defendant may demur, and 

for what. 
59. Demurrer must specify ground of ob

jection. 

Sec. 
60. How to proceed if complaint be 

amended. 
61. Objection when taken by answer. 
62. Objection when deemed waived. 

W h en d dendant S Th d f d d h 1 • • h" th • may demur, and for EC. 58. e e en ant may emur to t e comp a1nt wit 1n e time 
what. required by law to appear and answer, when it appears upon the face 

thereof, either-
First. That the court has no jurisdiction of the person of the defend

ant or the subject of the action; or, 
Second. That the plaintiff has no legal capacity to sue; or, 
Third. That there is another action pending between the same parties 

for the same cause; or, 
Fourth. That there is a defect of parties plaintiff or defendant; or, 
Fifth. That sev~ral causes of action have been improperly united; or, 
Sixth. That the complaint does not state facts sufficient to constitute 

a cause of action; or, 
Seventh. That the action hai,, not been commenced within the time 

limited by this code. 
sr!Ut :i,~~~ ~f ~1! SEc. 59. The demurrer shall distinctly specify the grounds of objec
jection. tion to the complaint; unless it does so it may be disregarded. It mav 

be taken to the whole complaint or to any of the alleged causes of 
action stated therein. 

co!~i'ai~~ f~~nJ~ SEC. 60. If the complaint be amended, a copy thereof shall be served 
ed. on the defendant or his attorney, and the defendant shall answer the 

same within such time as may be prescribed by the court, and if he 
omit to do so the plaintiff may proceed to obtain judgment as in other 
cases of failure to answer. 

Objection, when SEC. 61. When any of the matters enumerated in section fifty-eight taken byanswer. 
do not appear upon the face of the complaint the objection may be 
taken by answer. 

di!~;;aii~:J_when SEc. 62. If no objection be taken, either bv demurrer or answer, 
the defendant shall be deemed to have waived the same, excepting onlv 
the objection to the jurisdiction of the court and the objection that tlie 
complaint does not state facts sufficient to constitute a cause of action. 

CHAPTI-:R EIGHT. 

Ot' THt~ AXSWER. 

Sec. Sl•t·. 

63. What the answer shall contain. 66. Sham and irrelevant answers stricken 
64. ~ature of counterclaim, and how i out on motion. 

mted. 

1

. 

6;j_ Defendant may demur to one or more 
of several causes of action and an-
swer the rest. i 

•h:;i'~,tmr;!'/~. answer !'.,Ee. 63. The answer of the defendant shall contain-
First. A general or specific denial of each material allegation of the 

complaint controverted by the defendant, or of any knowledge or infor
mation thereof sufficient to form a belief. 

Second. A ;;tatement of any new matter constituting a defense or 
counterclaim in ordinary and concise language without repetition. 

Natur<' of •·ounter- S:i-:c. 64. The counterclaim mentioned in the last preceding section 
claim. awl how stated. } • • • f f h d f d d · must :ie one ex1stmg m a~·or o t e <; en ant an ~gamst a plaintiff, 

between whom a several Judgment might be had m the action. and 
arising out of the following causes of action: • 

First. A cause of action arising out of the contract or transaction 
set forth in the complaint as the foundation of the plaintiff's claim. 
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Second. In an action arising on contract, any other cause of action 
arising also on contract, and existing at the commencement of the 
action. 

The defendant may set forth by answer as many defenses and counter
claims as he may have. They shall each be separately stated and refer 
to the causes of action which they are int-ended to answer in such man-
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ner that they may be intelligibly distinguished. • 
SEC 65 The defendant may demur to one or more of several causes The defendant may : • . . . demur to one or more 

of action stated m the complamt and answer the residue. of several causes of 
SEC. 66. Sham, frivolous, and irrelevant answers and defenses may. ~~~na

nd
answertbe 

be stricken out on motion and upon such terms as the court may in its Sham and !rrelevant . . . , answers stncken out 
discretion Impose. on motion. 

Sec. 

CHAPTER NINE. 

OF THE REPLY. 

Sec. 
67. Reply, when made, and what to con

tain. 
69. When defendant may move for judg

ment on answer. 
68. When plaintiff may demur to new 

matter in answer. 
70. When defendant may demur to reply. 

Sec. 67. When the answer contains new matter, constituting a de- an~Zatwt!e:o: 
fense or counterclaim, the plaintiff may reply to such new matter, 
denying generally or specifically each allegation controverted by him 
or any knowledge or information thereof sufficient to form a belief; 
and he may allege in ordinary and concise language, without repeti-
tion, any new matter not inconsistent with the complaint, constituting 
a defense to such new matter in the answer. 

SEO. 68. The plaintiff may demur to an answer containing new mat- d:?1uren J>1:!:1w~: 
ter when it appears upon the face thereof that such new matter does in answer. 
not constitute a defense or counterclaim; or he may, for like cause, 
demur to one or more of such defenses or counterclaims and reply to 
the residue. 

SEo. 69. If the answer contain a statement of new matter, constitut- U:/:nr:,v:8JJrnfo~~ 
ing a defense or counterclaim, and the plaintiff fail to reply-or demur ment on anawer. 
thereto within the time prescribed by law or rule of the court, the 
defendant may move the court for such judgment as he is entitled to 
on the pleadings, and if the case require 1t he may have a jury called 
to assess the damages. 

SEO 70 The defendant. n1ay demur to anh new matter contained in When defendant • • . ..._ . may demur to reply. 
the reply when 1t appears upon the face t ereof that such matter is 
not a sufficient reply to the fact.s stated in the answer. Sham, frivo-
lous, and irrelevant replies may be stricken out in like manner and on 
the same terms as like answers and defenses. 

CHAPIEB TEN. 

OF THE GENERAL RULES OF PLEADING. 

Sec. Sec. 

71. Verification of ]>leadings. 80. City onlinance, how pleaded. 
72. When verification may be omitted. 81. Libel or slander, how pleaded. 
73. When pleadings filed, motion tostrike 82. What may be pleaded in answer in 

out. such cases. 
74. Manner of pleading an account. 83. Answer in action to recover the poe-
75. How pleadings construed. session of property distrained. 
76. Irrelevant and redundant matter may 84. What causes of action may be united 

be stricken out. in same complaint. 
77. Judgments, how pleaded. 85. Material allegation not denied to be 
78. Conditions precedent, how _pleaded. deemed true. 
79. Private statute, how pleaded. 86. What is material allegation. 

SEC. 71. Every pleading shall be subscribed by the pan.y or his pl~dr~:,cat!on of 
attorney, and, except a demurrer, shall also be verified oy ttie party, • • 
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his agent or attorney, to the effect that he believes it to be true. The 
verification must be made by the affidavit of the party, or, if there be 
several parties united in interest and pleading to~ether, by one, at 
least, of such parties, if such parties be within the district and capable 
of making the affidavit; otherwise the affidavit may be made by the 
agent or attorney of the party. The affidavit may also be made by 
the agent or attorney if the action o:r defense be founded on a written 
instrument for the payment of money only, and such instrument be in 
the possession of the agent or attorney, or if all the material allega
tions of the pleading be within the personal knowledge of the agent 
or attorney. ,vhen the affidavit is made by the agent or attorney, it 
must set forth the reason of his making it. ·when a corporation is a 
party, the verification may be made by any officer thereof upon whom 
service of a summons might be made, and when the United States, or 
any officer thereof in its behalf, is a party, the verification may be 
made by any person to whom all the material allegations of the plead
in~ are known. 

When verification SEC. 72. When, in the 1'udgment of the court, an answer to an alle-
may be omitted. 

gation in any pleading might subject the party answering to a prose-
cution for felony, the verification of the answer to such allegation may 
be omitted. 

11.;:;1~en PI e ad in gs SEC. 73. The answer or demurrer to the complaint shall be filed with 
the clerk by the time required to answer, and the demurrer, or reply 
thereto, as the case may be, must in like manner be filed by the first 
day of the next term of the court, or within such time as the court may 
allow after the filing of the answer to the complaint, if the same be 
filed in term time. A demurrer to a reply must be filed in the manner 
and within the time required to file a demurrer to an answer. A motion 

-motionto st rikeout. to strike out a pleading for want of verification or subscription, or 
because several causes of action or defense therein are not pleaded 
separately, or for other cause, or a sham, frivolous, or irrelevant 
pleading or redundant matter therein, shall be made within the time 
for answering such pleading. 

:IIanner of pleading SEC. 7 4. A party may set forth in a pleading the items of an account 
an account. therein alleged, or file a copy thereof, with the pleading nrified by 

his own oath, or that of his agent or attorney, if within the personal 
knowledge of such agent or attorney, to the effect that he believes it 
to be true. If he do ,wither. he shall delinr to the adverse party, 
within firn day:- 11ftt>r a demand thereof in writing, a copy of the 
aC'eount, verified as in this section pro,·ided, or lw precluded from gh·
ing evidence thereof. The ('ourt or judge thereof may order a further 
account when the one filed or delivered is ddeetive. 

str1w,1. o 
How p!Pmling-, ('<>Il· SEC. 75. In the ('Onstruetion of a r>lendinQ" for the pursi~ of deter-

mining its eff Pet, its nllPg·ation shall be liberally construe , with a view 
of substantial justiee lwtwf'Pn the partic;;. • 

Imlevnnt a nd re- SF:c 715 If irrclPvant or redundant matter he inserted in the plead-dundu.nt m,itter may . ~ \ -• • • ' • • " 
he strieken ,mt. mg, 1t may be stncken out on rnot10n of the ad,·erse party; and when 

thi• alIPgation:; of a pleading are so indefinite or uncertain that the pre
<'ise nature of the eharge or defense is not apparent, the court may 
rPquirP tlrn pleading to he made definite and certain by amendment. 

.rw1i<m ,. " 1 ', Ji O w SEc. 7,. In pleading- a J. ud!!ment or other determination of a court 
pln1de'1. ,__, 0 

or oHit-er of speeinl jurisdiction it shall not he necessary to state the 
faets ,:onferring jurisdiction, but such judgment or determination may 
be .-.tated to have bPen duly gi,·en or made. If such allegation be 
controverted, the party pleading shall he bound to establish on the 
trial thP facts eonferring j uri:-diction. 

Conditions prcn·- SEC. 7S. In pleadin,.,v the performanee of a condition precedent in a 
dent. how pleaded. 

contract it shall not be necessary to state the facts showing such per-
formance, but it may be stated generally that the party duly performed 
all the eonditions on his part; and if sueh allegation be controverted 
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the party pleading shall be bound to establish on the trial the facts 
showing such performance. 
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SEC. 79. In pleading a private statute, or a right derived therefrom, Privatestatute,how 
it shall be sufficient to refer to such statute by its title and the day of pleaded. 

its passage, and the court shall thereupon take judicial notice thereof. 
SEC. 80. In pleading an ordinance or enactment of any incorporated 1~!!fJ:dinance, how 

city, town, or village, or a right derived therefrom; in any action, or P 

proceeding, it shall be sufficient to refer to such ordinance or enact-
ment by its 'title and the day of its approval, and the court shall there-
upon take judicial notice thereof. 

SEc. 81. In an action for libel or slander it shall not be necessarv to Libel or slander, 
-' how pleaded. 

state in the complaint any extrinsic facts for the purpose of showing 
the application to the :plaintiff of the defamatory matter out of which 
the cause of action arose, but it shall be sufficient to state generally 
that the same was published or spoken concerning the plaintiff, ;tnd 
if such allegation he controverted the plaintiff shall be bound to 
establish on trial that it was so ;published or spoken. 

SEc. 82. In the actions mentioned in the last section the defendant ec1";~a!:~~J>~~ 
may, in his answer, allege both the truth of the matter charged as cases. 

defamatory and any mitigating circumstances to reduce the amount of 
damages; and whetherhe prove the justification or not he may give in 
evidence the mitigating circumstances. . . 

SEc. 83. In an action to recover the possession of property dis- ~~~~t11~n.= 0~ 
trained doing damage, an answer that the defendant or person by whose ofpropertydistrained. 

command he acted was lawfully possessed of the real property upon 
which the distress was made; and that the property distra.ined was at 
the time doing damage thereon, shall be good without setting forth 
the title to such real property. 

SEc. 84. The plaintiff may unite several causes of action in the same ti!~!Y~~~i~f~ 
complaint when they all arise out of- same complaint. 

First. Contract, express or implied; or 
Second. Injuries, with or without force, to the person; or 
Third. Injuries, with or without force, to property; or 
Fourth. Injuries to character; or 
Fifth. Claims to recover real property, with or without damages 

for the withholding thereof; or . 
Sixth. Claims to recover personal property, with or without dam

ages for the withholding thereof; or 
Seventh. Claims agamst a trustee bv virtue of a contract or by 

operation of law. • 
But the causes of action so united must all belong to one only of , 

these classes, and must affect all the parties to the action and not 
require different places of trial, and must be separately stated. M te . 1 all tion 

SEC. 85. Every material allegation of the complaint not controverted not:enY~tobe~eem
by the answer, and every material allegation of new matter in the ec1 true. 

answer not controverted by the reply, shall, for the purpose of the 
action, be taken as true; but the allegation of new matter in a reply 
is to be deemed controverted by the adverse party as upon a direct 
denial or the avoidance, as the case may require. What. 1 •a1 a1-

SEc. 86. A material allegation in a pleadin~ is one essential to the legation~ ma en 

claim or defense, and which could not be stricken from the pleading 
witbcut leaving it insufficient as to such claim or defense. 
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CHAPTER ELEVEN. 

OF MISTAKES IN PLEADINGS AND AMENDMENTS. 

Sec. 
87. When variance deemed material. 
88. ·when variance not material. 
89. What deemed a failure of proof. 
90. What pleading may be amended of 

course. 
91. Amendments and pleading over after 

demurrer. 
92. Amendments allowed bv court before 

trial or submission. • 
93. Court may enlarge time to plead, or 

relieve party from judgment. 

Sec. 
94. When defendant may be sued by 

fictitious name. 
95. Amended pleadings before trial to be 

new pleadings. 
96. Pleading not verified, or containing 

several causes of action or defense 
not separately stated, may b e 
stricken out. 

97. No error to be regarded unless it 
affect substantial rights. 

98. Supplemental pleadings. 

dJ,!:~ m!t!~~t"ce SEc. 87. No variance between the allegation in a pleading and the 
proof shall be deemed material, unless it shall have actually misled the 
adverse party to his prejudice in maintaining his action or defense 
upon the merits. Whenever it shall be alleged that a party has been 
so misled, that fact shall be proved to the satisfaction of the court, and 
in what respect he has been misled; and thereupon the court may order 
the pleading to be amended upon such terms as shall be just. 

m:!'-r'l~1.vari8.Ilce 110t SEC. 88. When the variance is not material, as provided in the last 
section, the court may direct the fact to be found according to the evi
dence, or may order an immediate amendment, without costs. 

Whatdeemedafail- SEC. 89. When, however, the allegation of the cause of action or 
ureof proof. defense to which the proof is directed is unproved, not in some par-

ticular or particulars only, but in its entire scope and meaning, it shall 
' not be deemed a case of variance within the last two sections, but a 

failure of proof. 
be What ~1,::r1}~~= SEC. 90. Any pleading may be once amended by the party of course, 

amen ° • • without costs and without prejudice to the :(>roceedings already had, at 
any time before the period for answering 1t shall expire; in such case 
a copy of the amended pleading shall be served on the adverse party 
before the expiration of said period. 

pI~f~:"1:,?e~ :r~e~ SEc. 91. After the decision upon a demurrer, if it be overruled, and 
demlll'1"er. it appears that such demurrer was interposed in good faith, the court 

may, in its discretion, allow the party to plead over, upon such terms 
as may be proper. If the demurrer be sustained the court may, in its 
discretion, allow the party to amend the pleading demurred to, upon 
such terms as may be proper. 

Amendments al- SEC. !)2. The court mav at anv time before trial in furtherance of 
lowed bv court before • . • ' • ' . 
trial or submission. Justice, and upon such terms as may be proper, allow any pleadmg or 

proceeding to be amended hy addmg the name of a party, or other 
alleg-ation material to the cause, and in like manner and for like rea
sons it may, at any time before the cause is submitted, allow such 
pleading or proceeding to hf' amended, by striking out the name of 
any party, or hy correcting a mistake in the name of a party, or a mis
take in any other respect, or when the amendment does not substan
tially change the cause of action or defense, by conforming the pleading 
or proceeding to the facts pi:oved: . . . . 

. <'onrt miir enlarge SEC. 93. The court mav likewise m its d1scret10n and upon ,;uch 
tJmt- to plead. or ft'- • ..J ' ~ 

line party from judg- terms as may be Just. allow an answer or reply to be made or other 
ment. aet to he done after the time limited by this code, or bv an order 

enlarge such time: and may also, in its discretion. and upon such terms 
as may be ju,-t, at any time within one year after notice thereof, relieve 
a party from a judgment. order. or other proceeding taken against 
bin! through pis mistake: in_advertenc~, surprise, or excusable neglect. 

When r,Iaintiff mar :::iEc. 9-!. " hen the plamt1ff shall be Hmorant of the name of adefend-be sutd t.y fictitious ~ 
name. ant, such defendant may be designated in any pleading or proceeding 



FIFTY-SIXTH CONGRESS. SESS. I. CH. 786. 1900. 347 

by i:tny name; and when his true name shall be discovered, the pleading 
or proceeding may be amended accordingly. 

SEC. 95. When any pleading or proceeding is amended before trial, Amen~ed pleadings 

1 • 1 d • h 11 b d b fil' l d' before tnal to be new mere c enca errors excepte , 1t s a e one y mg a new p ea mg, pleadings. . 
to be called the amended complaint, or otherwise, as the case may be. 
Such amended pleading shall be complete in itself without reference to 
the original or any preceding amended one. 

SEC. 96. Any pleading not duly verified and subscribed may, on Pleading not .v~ri

motion of the adverse party, be stricken out of the case. When any :::eraf~ai~~f~~ 

Pleading contains more than one cause of action or defense if the same tion or defense not 
. . ' separately stated, may 

be not pleaded separately, such pleadmg may, on motion of the adverse be stricken out. 
party, be stricken out of the case. When a motion to strike out is 
allowed, the court may, upon such terms as may be proper, allow the 
party to :file an amended pleading, or if the motion be disallowed, and 
1t appear to have been made in good faith, the court may, upon like 
t.erms, allow the party to plead over. 

SEc. 97. The court shall. in every stage of an action, disregard any ,;;3e3.rroI to.tb:«r~ 
error or defect in the pleadings or proceedings which shall not affect ~bstanWat:Tghts. ec 
the substantial rights of the adverse party. • . 

SEc. 98. The plaintiff and defendant, respectively, may be allowed pi~fn~emental 
on motion to make a supplemental complaint, answer, or reply, alleg- • 
ing facts material to the case occurring after the former complaint, 
answer, ~r reply. Copies of all pleadings subsequent to the complaint 
must be served upon the adverse party or his attorney. 

OF ARREST AND BAIL. 

Sec. . 
99. When defendant may be arrest.ed. 

100. Proceeding to obtain an arrest. 
101. Defendant may be discharged •On 

bail or deJ><>sit. 
102. Bail, how given. 
103. Surrender of defendant. 
104. Same subject. 
105. Bail, how proceeded against. 
106. How exonerated. 
107. Delivery of copy of undertaking. 
108. Notice of justification of bail. 
109. Qualification of bail. • 
110. Justification of bail. 
111. Allowance of bail. 
112. Deposit of money in lieu of bail. 
113. Payment by marshal of deposit to 

clerk. 

Sec. 
114. Bail may be given and deposit re

funded. 
115. Deposit, how applied or disposed of. 
116. When ma.-shal liable as bail and 

how disch~ fromeuch liability. 
117. Judgment ~nstmarshal as bail. 
118. When bail bable to marshal. 
119. Plaintiff liable in the first instance 

for the maintenance of defendant. 
120. When marshal may discharge de

fendant for nonpayment of main
tenance. 

121. Motion to vacate writ of arrest. 
122. Proceedings thereon. 

SEC. 99. No person shall be arrested in any civil action at law ex~t When defendant 
'd d • th. • Th d f d be ted • may be arrested. as prov1 e m 1s section. e e en ant may arres m e 

following cases: 
First. In an action for the recovery of money or damages, when the 

defendant is about to remove from the district with int.ent to defraud 
his creditors, or when the action is for an injury to person, or for 
wilfully injuring or wrongfully taking, detaining, or converting 
property. 

Second. In an action for a :fine or penalty, or for money, or property 
embezzled or fraudulently misapplied 01· converted to his own use by a 
public 6:fficer, or by an attorney, or by an officer or agent of a corpo
ration in the course of his employment as such, or by any fac~r, 
agent, broker, or other person in a :fiduciary capacity, or for any mis
conduct or neglect in office or in a professional employment. 

Third. In an action to recover the posse8Sion of personal property 
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unjustly detained, when the property or any part thereof has been 
concealed, removed, or disposed of, so that it can not be found or 
taken by the marshal, and• with intent that it should not be so found 
or taken, or with the intent to deprive the plaintiff of the benefit 
thereof. 

Fourth. ,vhen the defendant has been guilty of a fraud in contract
ing a debt, or incurring the obligation for which the action is brought, 
or in concealing or disposing of the property for the taking, detention, 
or conversion of which the action is brought. 

Fifth. When the defendant has removed or disposed of his property, 
or is about to do so, with intent to defraud his creditors. 

But no female shall be arrested in any action except for injury to 
person, character, or property. 

i,J;':';;.';}~~. to cb- SEc. 100. The mode of proceeding to obtain the arrest of the de
fendant for any of the causes specified in the section last preceding 
:-:hall be as provided in this section: 

First. At any time after the commencement of an action at law, and 
before judgment, the plaintiff in such action shall, in the discretion of 
the court, or the judge thereof be entitled to a writ of arrest for such 
defendant whenever he shall make and file with the clerk of the court 
in which such action is commenced, or is at the time pending, an affi
davit that the plaintiff has a sufficient cause of action therein, and that 
the case is one of those mentioned in the section last preceding; and 
shall also make and file with such clerk an undertaking, with sufficient 
sureties, in a sum not less than three hundred dollars, and equal to the 
amount for which the plaintiff prays judgment. Such undertaking 
shall be conditioned that the plaintiff will pay all costs that may be 
adjudged to the defendant and all damages which he may sustain by 
reason of the arrest if the same be wrongful or without sufficient cause, 
not exceeding the amount specified in the undertaking. 

Second. The affidavit may be either positive or upon information 
and belief; but if the latter, it shall state the facts upon which the 
belief is founded. The plaintiff shall also file with his undertaking 
the affidavits of the sureties therein, from which it must appear that 
such sureties are residents of the district, and that they are, taken 
together, worth double the amount of the sum specifil,d in the under
taking onr all debts and liabilities and property exempt from execu
tion. No person not qualitiPd to heeome hail upon arrest hi qualified 
to hecome surety in an undt>rtaki,w for an arrest. 

Third. The ,vrit of arre;;t ,;half lw i,-,;m•d hv the ('OUrt, judge, or 
commissioner in his or its discrPtion, and ,-hall require the marshal 
forthwith to arn,,-t ttw defondant and hold him to bail in the amount 
specified fn the un<lt>rtaking-, and that in default thereof he keep him 
in eu,;tody until di,-ehaq.red hy law, and to return thP writ to the court 
from w·hich it i,;,;uNI, with his doings indor:-:ed tht>reon, when required 
by the plaintiff at :rny time before the defendant may he arrested, or 
afterwards whene,·er the defendant shall hin-e been discharO"ed from 
thP arre:-:t on bail or otherwisP. "' 

Fourth. The plaintiff :-:hall deliver or <'ause to be delivered to the 
marshal with the writ a <'opy of the affidavit upon which the warrant 
was issued, ,mbserihed by himself or attorney. The marshal, upon the 
delivery of the writ. shall in<lorsp thereon thP date of the receipt, and 
upon the arrest of the dffen?ant shall deliver to him a copy of the writ 
and ,;ueh eopy of the aflidant. The marshal shall execute the writ by 
arrt>sting the defendant and keeping him in custody until discharged 
liv law. 

,.,Dehfpn<la<lnt m
1
a,:

1
1"' • SEc. 101. The defendant, at anv time before execution, shall be dis-

..... sc arge on ,a1 ur h l . h • h • • • b 'l d 
deposit. c argec from_ t e a~rest. e1t ~r upon g1nng a1 ?r up_on ~positing the 

amount ment10ned m the wnt of arrest, as provided m thIS chapter. 
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SEC. 102. The defendant may give bail by causing a written under- Bail, how given. 

taking to be executed in favor of the plaintiff by sufficient sureties, 
stating their places of residence, to the effect that the defendant shall 
at all times render himself amenable to the process of the court during 
the pendency of the action, and to such as may be issued to enforce 
the judgment therein, or if he be arrested for the cause mentioned in 
the third subdivision of section ninety-nine, an undertaking to the 
same effect as that provided by section one hundred and twenty-seven. 

SEC. 103. At any time before failure to comply with the under- f odrrerder of de
taking the bail may surrender the defendant in their exoneration, or en an • 

he may surrender himself to the marshal in the following manner: 
First. A certified copy of the undertaking of the bail shall be 

delivered to the marshal, who shall detain the defendant in his custody 
thereon as upon a writ of arrest, and shall, by a certificate in writing, 
acknowledge the surrender. 

Second. Upon a production of a copy of the undertaking and 
marshal's certificate, the court may, upon a notice to the plaintiff of 
eight days, with a copy of the certificate, order that the bail be exon
emted, and on filing the order and the papers used on the application 
with the clerk of the court where the action is pending they shall be 
exonemted accordingly. But this section shall not apply to an arrest 
for cause mentioned in the third subdivii?ion of section ninety-nine so 
far as to dischar~e the bail from an undertaking given to the effect 
provided by sect10n one hundred and twenty-eight. 

SEC. 104. For the purpose of surrendering the defendant, the bail Same anbject. 

at any time and place, before they are :finally charged, may themselves 
arrest him, or by a written authority, indorsed on a certified copy of 
the undertaking, may empower the marshal or any other person of 
suitable age and discretion to do so. 

SEc. 105. In case of the failure to comply with the undertaking, the ag!f!~thowproceeded 

bail may be proceeded agamst by action only. • 
SEC. 106. The bail may be exonerated, either by the death of the How exonerated. 

defendant or his imprisonment in the penitentiary, or by his legal dis-
charge from the obligation to render himself amenable to the process, 
or by his surrender to the marshal or any deputy in execution thereof, 
within twenty days after the commencement of the action against the 
bail or within such further time as may be granted by the court. 

SEc. 107. Within five days after the execution of the undertaking 11~~~i!Ifn;f copyof 

of the bail the marshal or deputy having the defendant in custody • 
shall deliver to the plaintiff or his attorney, or such other person as 
the plaintiff may direct, a certified copy of the undertaking, with the 
data of the arrest indorsed thereon. In anv other case the marshal 
may mail such copy within the same time to. the plaintiff or his attor-
ney, within the district, or to either of them, as the plaintiff may 
direct. The plaintiff, within ten days from the delivery of such copy, 
or :fifteen days from the mailing of the same, if sent by mail, may serve 
upon the marshal or deputy for the defendant in custody a notice that 
he does not accept the bail, or he shall be deemed to have accepted it, 
and the marshal shall be exonerated from liability. If no notice be 
served within ten days, the original undertaking shall be filed with 
the court where the action is pending. . . . . 

SEc. 108. On the receipt of such notice the marshal or defendant ti:n°~p~r Justific&. 

may, within ten days thereafter, give to the plaintiff or his attorney • 
notice of the justification of the same or other bail, specifying the 
place of residence and occupation of the latter, before a judge of the 
district court or clerk of the court where the action is pending, or a 
commissioner, at a specified time and place, the time to be not less 
than :five nor more than ten days thereafter. In case neither the 
plaintiff nor his attorney reside within one hundred miles from where 
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the arrest is made, the notice may be served upon the person, and in 
the manner provided for serving the copy of the undertaking in the 
section last preceding. In case other bail be given there shall be a 
new undertaking, in the form and to the effect prescribed in section 
one hundred and two. 

Qualifications of SEC. 109. The qualifications of bail shall be as follows: 
bail. First. Each of them shall be a resident within the district; but no 

counselor or attorney at law, marshal, deputy marshal, commissioner, 
clerk of any court, or other officer of any court shall be permitted to 
become bail in any action. 

Second. Each of them shall be worth the amount specified in the writ 
of arrest, or the amount to which the same may be reduced as provided 
in this chapter, over and above all debts and liabilities, and exclusive of 
pro_perty exempt from execution; but the judge, clerk, or commissioner 
on Justification may allow more than two sureties to justify severally in 
amounts less than that expressed in the writ, if the whole justification 
shall be equivalent to that of two sufficient bail. 

Justification of bail. SEC. 110. For the purpose of justification each of the bail shall attend 
before the judge, commissioner, or clerk at the time and place men
tioned in the notice, and may be examined on oath, on the part of the 
plaintiff, touching his sufficiency, in such manner as the judge, com
missioner, or clerk in his discretion may think proper. The examina
tion shall be reduced to writing and subscribed by the bail, if required 
by the plaintiff. 

Allowance of bail. SEC. 111. If the judge, commissioner, or clerk shall find the bail 
sufficient, he shall annex the examination to the undertaking, indorse 
his allowance thereon, and cause them to be filed with the clerk of the 
court in which the action is pending; and the marshal shall thereupon 
be exonerated from liability. 

Depositofmoneyin SEC. 112. The defendant may, at the time of his arrest, instead of 
lieu of bail. giving bail, deposit with the marshal the amount mentioned in the 

writ. Thereupon the marshal shall give the defendant a certificate of 
the deposit made and the defendant shall be discharged out of custody. 

Paymenta Ly .mar- SEc.113. The marshal shall, within ten days after the de1osit, pav the 
shal of epos1t to • h d k f h l k • • • terk. same rnto t e court, an ta e rom t e c er rece1vmg t e same two 

certificates of such payment, the one of which he shall deliver to the 
plaintiff or his attorney and the other to the defendant. For any 
default in making such payment, the same proceedings may be had on 
the official bond of the marshal to collect the sum deposited as in other 
('ases of delinquency. 

Bail may bef> gidveln SEC. 114. If monev bll denosited, as provided in the last two sections, 
.. nd clepo,itre un '". l 'l l • .d • tLfi.--d t' 'b d • • nu may >e given an JUS 1 e upon no tee, as prescr1 _ e m section 

one hundred and two, at any time before judgment, and on the filing 
of the undertaking and justification with the clerk the moner deposited 
shall be refunded bv such clerk to the defendant. • 

D,•po.,1t.howappli .. <1 SEC. 115. '\\'hen inoney shall have been so deposited, if it remain 
or dit-fK)~ed of. -

on deposit at the time of an order or judgment for the payment of 
money to the plaintiff, the clerk shall, under the direction of the 
eourt, apply the same in satisfaction thereof, and, after satisfving the 
judgment, shall refund the surplus, if any, to the defendant: If the 
judgment he in favor of the defendant, the clerk shall refund to him 
the whole sum deposited and remaining unapplied. 

l !
Whenbm

1
arsha

1
t
1

1ia: SEC. IH3. If, after being arrested, the defendant escape or be res-
' e .._, 111 an< HHI l ba'l b • • "fi d d • 

~i•charged from such <·uec , or I e not g1v_en or JUStI e , o! a epos1t be not made instead 
habillty. thereof. the marshal himself shall be liable as bail; but he mav dis-

eharge himself from such liability by the giving and justification of 
bail, as prodded in sections one hundred and eight, one hundred and 
nine. one hundred and ten, and one hundred and eleven, at anv time 
before process against the person of the defendant to enforce an order 
or judgment in the action. 
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SEc. 117. If a judgment be recovered against the marshal upon his Judgment _against 

1• b"}" b "} d t" h b t d • fi d • marshalasbml. 1a 1 1ty as a1 , an an execu 10n t ereon e re urne unsatis e , m 
whole or in part, the same proceedings may be had on his official bond 
for the recovery of the whole ur any deficiency as in other cases of 
delinquency. 

SEc. 118. The bail taken upon arrest shall, unless they justify, or When bail liable to 
other bail be given or justified, be liable to the marshal by action for marshal. 

anv damages which he may sustain by reason of such omission. 
SEc. 119. The fees which shall be allowed to the marshal for the Plaintiff liable in 

f d d • f d f da d d h • • the first instance for oo an maintenance o any e en • nt arreste un er t e prov1s1ons the maintenance of 
of this chapter shall be as provided by law, and the plaintiff shall be defe nd ant. 

liable in the first instance for such fees, and if required by the marshal, 
shall pay the same weekly in advance; and such fees so paid shall be 
added to the disbursements taxed or accruing in the case, and be col~ 
lected as other disbursements. 

SEC. 120. If the plaintiff shall neglect to pay ~uch fees for three days di:I!!:;1g:1a~!~3"~ 
after a demand of payment the marshal may discharge the defendant for. nonpayment of 
out of custodv. ~mtenance. 

SEC. 121. A defendant arrested may, at any time before judgment, ¥ 0 tion to rncate 
apply on motion to the court or judge thereof in which the action is wnt of arre

st
• • 

pending, upon notice to the plaintiff, to vacate the writ of arrest. 
SEC. 122. If a motion be made upon affidavits or other proofs on the Proceedings thereon. 

part of the defendant, but not otherwise, the plaintiff may oppose the 
same by affidavits or other proofs in addition to those upon which the 
writ was issued. If. upon the hearing of such motion it shall satisfac-
torily appear that there was not sufficient cause to allow the writ, or 
that there is other good cause which would entitle him to be discharged 
on habeas corpus the same shall be vacated, or in case he hM given bail 
the court may discharge the same or reduce the amount thereof on good 
cause shown. 

CHA.P'.(ER THIRTEEN. 

OF THE RECOVERY OF PERSONAL PROPERTY. 

Sec. 
123. When delivery may be claimed in 

an action for the potiseSSion of per
sonal property. 

124. Aflidavittherefor, whatitmustshow. 
125. Indorsement thereon, requiring the 

marshal to take property. 
126. Undertaking to marshal on the part 

of plaintiff. 
127. Exception to securities by defend

ant, proceedings thereon. 
128. How and when defendant entitled 

to redelivery. 

Sec. 
129. Justification of f!Ureties on defend

ant's undertaking. 
130. Qualification and justification of 

sureties. 
131. Power of marshal when property 

concealed in building or inclOBUre. 
132. Property, how ke_pt and when de-

livered to plaintiff. . . 
133. Proceedings when property claimed 

bv third person. 
134. Return of affidavit by marshal. 

SEc. 128. In an action to recover possession of personal property the be ~~;;i:r,~u;:~ u:r._ 
plaintiff, at anv time after the action is commenced, and before Judg- tt

1
on forthe

1
p(Jfll!ellli.,?;'-

t, l-:' h • d" d li f h rt "d.:.J O persona prope •• ,. men may cm1m t e unme 1ate e very o sue prope y, as provi tlU 
in this chapter. 

SEC. 124. When a delivery is claimed an affidavit shall be made by w:.i~'lt:ii.st i~":-~or. 
the plaintiff, or by some one in his behalf, showing-

First. That the plaintiff is the owner of the property claimed (par
ticularly describing it), or is lawfully entitled to the possession the~f 
by virtue of a special property therein, the facts in respect to which 
shall be set forth; 

Se~ond. That the property is wrongfully detained by the ~efendan~; 
Third. The alleged cause of the detention thereof, accord.mg to his 

best knowl~e, information, and belief; . 
Fourth. Tliat the same has not been taken for a tax assessment or 
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fine, pursuant to a statute, or seized under an execution or attachment 
against the property of the plaintiff; or, if so seized, that it is by 
statute exempt from such seizure; and 

Fifth. The actual value of the property. 
Indorsement there- S l9w Th 1 • t"ff h ·b • d t • · ·• • on requiring the mar- EC. ~o. e p am 1 may t ereupon, y an m orsemen 111 wntmg 

she.I to take property. upon the affidavit, require the marshal to take the property from the 
defendant and deliver it to the plaintiff. • 

Bn<lertakingtomar- SEC. 126. Upon the receipt of the affidavit and indorsement thereon, 
shal on the part of • h • d k" d b ffi • t" 
plaintiff. wit a wr1tten un erta mg execute y two or more su cient sure ies 

approved by the marshal, to the effect that they are bound in double 
the value of the property as stated in the affidavit for the prosecution 
of the action for the return of the property to the defendant, if return 
thereof be adjudged, and fur the payment to him of such sum as may 
for any cause be recovered against the plaintiff, the marshal shall forth
with take the property described in the affidavit, if it be in the posses
sion of the defendant or his agent, and retain it in his custody. He 
shall also, without delay, serve on the defendant a copy of the affidavit, 
indorsement thereon, and undertaking, by delivering the same to him 
personally, if he can be found, or to his agent from whose possession 
the property is taken; or, if neither can be found, by leaving them at 
the usual place of abode of either with some person of suitable age and 
discretion; or, if neither have any known place of abode, bv putting 
them in the post-office direct€d to the defendant at the post-office nearest 
to him. 

Exception to securi- SEC. 127. The defendant may, within three days after the service of ties by defendant, pro-
ceedings thereon. a copy of the affidavit and undertaking, give notice to the marshal that 

he excepts to the sufficiency of the sureties. If he fail to do so, he 
shall be deemed to have waived all objection to them. When the 
defendant excepts, the sm·eties shall justify on notice in like manner 
as upon bail on arrest. And the marshal shall be responsible for the 
sufficiency of the sureties until the objection to them is either waived, 
as abm·e provided, or until they shall justify or new sureties shall be 
substituted and justified. If the defendant except to the sureties. he 
("an not reclaim the property. as provided in the next section. 

How ,rn<i_when de- SEC 12S. lt a1n- time before the deliven· of the propertv to the fendant en!Itled to re- . : . • ~ . • . • . . • 
delivery. plamtiff the defendant may, 1f hP do not except to the sureties of the 

plaintiff. require the return therPof upon giving to the marshal a written 
undertaking, executed hy two or more suffit:i('ntsureties, to he approved 
hv the umrshal. to the <>ifeet that thev ar(~ hound in double the value of 
the propPrt.r as stated in tht> affidavit of the Illitintitf, for the delivery 
thereof to the plaintiff, if :-.twh ddivery h1' iu judgt-d, and for the pay
ment to him of such sum a:-. may, for any eau:-.c, he reco,·ered itgainst 
the defrndant. If a return of the propnty he not so required within 
three clays after the taking and sen·iee of it copy of the atlida\'it and 
undertaking of a defPndant. it :-.hall he delivered to the plaintiff. Pxeept 
as pr1n-ided in sPction one hundred and thirty-two. 

Jnstilicationofsure- t,i,:c. 12\J. The defendant";, ;,ureties Ul)On a notice to thP phintitf or 
ti~~ on •lefendunt'8 . ~ . ' 
un,fortukim;. hrn attorney of not less than two nor more than six days, ,-;hall justify 

hefore a judge of the district court or commissioner, or the clerk of 
th? court in whiel! the actior! is pend~ng, in the same manner as upon 
hail on arrest. Lpon such Ju,;bficat10n the marshal shall delh·er the 
prnpnty to the defendant. The marshal shall be responsible for the 
defrndanfs sureties until they ju,,tify. or until justification is com
plPtecl or expressly waived, and may retain the propertv until that 
tinw: but if they or others in their place fail to justifr. at the time 
and place appointed, he shall deli,-er the property to the 'plaintiff. 

l~\'ii'.1~~;-;;:/:i, ~\;~,'.1 SEC. 130. Qualification of ;,uretiPs and their justification :-.hall be as 
tie,,. prescribed hy Sf~etions one hundred and nine and one hundred and ten 

in respect to hail upon an order of arrest. 
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SEC. 131. If the property or any part thereof be concealed in a Power of marshal 

b ·1d· • I th h ] h 11 bl. I d d • d 1· when property conUI mg or Inc osure e n1ars a s a pu IC y eman its e Ivery. ~ealed in building or 
If it be not delivered he shall cause the building or inclosure to be mclosurc. 

broken open and take the property into his possession, and if neces-
sary he may call to his aid the power of the district. 

SEC. 132. When the marshal shall have taken the propertv as in thi:,; an1:Iorrtyci ~?W k3ft 
chapter provided, he shall keep it in a secure place and deliver it to plai~~ifi~ c ivere 

0 

the party entitled thereto upon receiving his lawful fees for taking and . . 
his uecessary expenses for keeping the same. 

SEC. 133. If the property taken be claimed by any other person than pr~:~~Y~~h~; 
the defendant or his agent, and such person make affidavit of his title third person. 

thereto or his right to the possession thereof, stating the grounds of 
such title or riglit, and serve the same upon the marshal before the 
delivery of the property to the plaintiff, the marshal shall not be bound 
to keep the proJ?0riY or. deliver it to t~e plain~iff unless the plain~iff, 
on demand of hrm • or his agent, shall mdemrufy the marshal agamst 
such claim by an undertaking, executed by two sufficient sureties, 
accompanied by their affidavits that they are each worth double the 
value of the property as s~cified in the affidavit of the plaintiff, over 
and above their debts and liabilities, exclusive of property exempt fr9m 
execution. And no· claim to such property by any other person than 
the defendant o: his agent s~all be !klid against. the marshal unless 
made as ~foresa1d; and no~withstand1n~ such clann when f!O mad~ he 
ma_y retam the property a: reasonable time to demand such mdemn1ty. 

SEC. 134. The marshal shall file the • affidavit, with his procoodings Return of affidavit 

thereon, incl~ding_ an inven~'ry • ~f the p~perty ~ken, with the clerk by marshal. 

of the court m which the• action 1s 'pending withi'n twenty days after 
taking the property' mentionoo • therein, • or he may mail or forward the 
same to the clerk within that time. ., • 

CHAPI'ER FOURTEEN. 

OF ATI'ACJDIENT. 

Sec. 

135. When plainMff may have property 
of defendant attached. 

136. Writ of attachment, by whom is
sued, and for what causes. 

137. Undertaki~ of plaintiff to be filed 
before wnt issues. • • - • • 

138. Writ, to whom directed, and what 
it shall require. 

139. What property may be attached. 
140. Writ, how executed. 
141. Effect of attachment as to third per

sons. 
142. When real property attached, cer

tificate of marshal. 
143. When third persons must furnish 

certificate to marshal. 
144. Perishable property may be sold. 
145. When marshal may deliver property 

to defendant. 
146. Defense to action upon such under· 

taking. 
147. If judgment recovered by plaintiff, 

marshal to apply property upon 
execution, remainder to be deliv
ered to defendant. 

148. If judgment not recovered by plain
tiff, property to be returned to 
defendant. 

Sec. 
149. How defendant may have an order 

for the return of the property. 
160. Undertaking of the defendant upon 

such order. 
151. When the defendant may moYe to 

dillcha~ the attachment. 
162. When wnt to be returned. 
153. What order upon garnishee shall re

quire. 
154. When plaintiff may serYe interroga

tories on garnishee. 
156. Answer of the garnishee. • 
156. Plaintiff may have jud~ent for 

want of answer, or garnishee may 
be compelled to answer. 

157. Exceptions to answer. 
168. Reply to answer, and trial of issue 

thereon. 
159. Judgment against the garniRhee 

upon answer or trial. 
160. Execution against garnishee, wit

nesses on trial. 
161. When restraining order may be al

lowed against garnishee? . 
162. What proceed.in~ known as pro

visional remedies. 

SEc. 135. The plaintiff. at the time of issuii the summons, or at When plaintiff_nll\y . , bed have propertv nr d,._ 
any trme afterwards, may have the pro~rty of e defendant attac fendant an.wh, .. 1. • 

as '3ecurity for the satisfaction of any judgment that may be recovered, 
VOL XXXI--23 
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unless the defendant give security to pay such judgment, as in this 
chapter provided, in the following cases: 

First. In an action upon a contract, express or implied, for the direct 
payment of money, and which is not secured by mortgage, lien, or 
pledge upon real or personal property, or, if so secured. when such 
security has been rendered nugatory by the act of the defendant. 

Second. In an action upon a contract, express or implied, against a 
defendant not residing in the district. . 

Writ of a~tAc!f'en~ SEc. 136. A writ of attachment shall be issued by the clerk of the 
tlr :~~f' ci!~. • an court in which the action is pending, whenever the plaintiff or anyone 

in his behalf shall mak!) and file an affidavit showing-
First. That the defendant is indebted to the plaintiff (specifying the 

amount of such indebtedness over and above all legal set-offs or counter
claims) upon a contract, expressed or implied, for the direct payment 
of money, and that the payment of the same has not been secured by 
any mortgage, lien, or pledge upon real or personal property; and 

Second. That the sum for which the attachment is asked is an actual, 
bona fide, existing debt, due and owing from the defendant to the 
plaintiff, and that the attachment is not sought nor the action prosecuted 
to hinder, delay, or defraud any creditor of the defendant. 

;u:n~;rta~nl 1 °J Ste. 137. Upon filing the affidavit with the clerk, the plaintiff shall 
~~~~ wJf issues. e be entitled to have the writ issued as soon thereafter as he shall file 

with the clerk his undertaking, with one or more sureties, in a sum not 
less than one hundred dollars, and equal to the amount for which the 
plaintiff demands judgment, and to the effect that the plaintiff will pay 
all costs that may be adjudged to the defendant, and all damages that 
he may sustain by reason of the attachment if the same be wrongful or 
without sufficient cause, not exceeding the sum specified in the under
taking. With the undertaking the plaintiff shall also file the affidavits 
of the sureties, from which affidavits it must appear that such sureties 
are qualified, and that, taken together, they are worth double the 
amount of the sum specified in the undertaking, over all debts and 
liabilities and property exempt from execution. No person not quali
fied to become hail upon an arrest is qualified to become surety rn an 
undertaking for an attachment. 

Writ, to whom di- SEC. 138. The writ shall be directed to the marshal, and shall require 
;l;';.~te:~~-what It him to attach and safely keep all the property of such defendant not 

exempt from execution, or so much thereof as may be sufficient to 
satisfy the plaintiff's demand, the amount of which shall be stated in 
conformity with the complaint, together with costs and expenses. 
Senral writs may be issued at the same time for delivery to different 
deputv marshal:,. 

What property muy SEl~. 13H. The rights or shares which such defendant mav have in 
heattach"' 1• the stock of any association or corporation, together with the interest 

and profits thereon, and all other property in the district of such 
defendant not exempt from execution, shall be liable to be attached. 
The marshal shall note upon the writ the date of its deliverv to him 
and :-hall m_ake a full _inventory of the property attached, and retur~ 
the same with the writ. 

Writ,howf'xe<•nte<l. fh:r. 1-10. The marshal or deputy marshal to whom the writ isdeli,-
Pred shall execute the same without delay, as follows: 

First. Real property shall be attached by leaving with the occupant 
thncof. or if there be no occupant, in a conspicuous place thereon a 
eopy of the writ eertified b_v the marshal. ' 

Se('ond. Per,;onal property capable of manual delivery to the mar
,;hal. and not in the po:,,;es,;ion of a third person, shall be attached bv 
taking it into his eu,.:tody. • 

Third. Other personal property shall be attached hy leaving a certi
fied copy of the writ. and a notice specifying the propertv attached 
with the person hadng po:,session of the same, or if it be a· debt the~ 
with the debtor. or if it be rights or shares in the stock of an ~ocia-
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tion or corporation, or interest or profits thereof, then with such per
son or officer of such association or corporation as this code authorizes 

355 

a summons to be served upon. . 
SEc. 141. From the date of the attachment until it be discharged or Effectofattachment 

the writ executed, the lllaintiff as against third persons shall be deemed as to 
third 

persons. 

a purchaser in good faith and for a valuable consideration of the prop-
erty, real or personal, attached, subject to the conditions prescribed m 
the next section as to real property. Any person, association, or cor-
poration mentioned in subdivision three of the section last preceding, 
from the service of a copy of the writ and notice as therein provided, 
shall, unless such property, stock, or debts be delivered, transferred, 
or paid to the marshal, be liable t~ the plaintiff for the amount thereof 
until the attachment be discharged or any judgment recovered by'him 
be satisfied. 

SEC. 142. If real property be attached, the marshal shall make a When real property 
certificate containing the title of the cause, the names of the parties, a ~}~1. certificate 

. description of such real property, and a statement that the same has 
been attached at the action of the plaintiff, and the date thereof. 
Within ten days from the date of the attachment, the marshal shall 
deliver such certificate to the commissioner as ex officio recorder of 
the recording district in which such real property is situated, who shall 
file the same in his office and record it in a book to be kept for that 
purpose. When such certificate is so filed for record the hen in favor 
of the plaintiff shall attach to the real property described in the cer-
tificate from the date of the attachment, but if filed afterwards it shall 
only attach, as against third persons, from the date of such subsequent 
filing. Whenever such lien shall be discharged it shall be the duty of 
the commissioner as ex officio recorder, when r~quested, to record the 
transcript of any order, entry of satisfaction of judgment, or other pro-
ceeding of record whereby it appears that such lien has been discharged· 
in the book mentioned m this section. The commissioner shall also 
enter on the margin of the page on which the certificate is recorded a 
minute of the discharge, and the :RS,ge and book where recorded. 

SEC. 143. Whenever the marshal, with a writ of attachment against Wter th \~ pe~i: 
the defendant, shalJ apply to any person or officer mentioned in subdi- :':: to ~r!ba{

8 
• 

vision three of section one hundred and forty for the purpose of attach-
ing any propertr, mentioned therein, such person or officer shall furnish 
him with a certificate designating the amount and description of any 
property in his possession belonging to the defendant, or any debt 
owing to the defendant, or the number of rights or shares of the 
defendant in the stock of the association or corporation, with any inter-
est or profits or encumbrance thereon. If such person or officer refuse 
to do so, or if the ·certificate when given be unsatisfactory to the plain-
tiff, he may be required by the court, or judge thereof, where the action 
is pending to appear before him and be examined on oath concerning • 
the same, and disobedience to such order may be punished as contempt. 

SEC. 144. If any of the property attached be perishable, the marshal Pe1!ha~~e property 
shall sell the same in the manner m which property is sold on execu- may 

50 
• 

tion. The _proceeds thereof and other property attached shall be 
re~ined by him to answer any judgment that may be recovered in the 
act10n, unless sooner subjected to execution upon another judgment. 
Personal property mentioned in subdivision three of section one hun-
di:ed and forty may be delivered, transferred, or paid to the marshal 
without an action, and his receipt therefor shall be a sufficient discharge 
accordingly. 

SEC. 145. The marshal may deliver ani of the propertv attached to \'.hen marshal may 
th d f 

. . . . J • • • dehverpropert..-tode-
e e endant, or to any other person c mmmg 1t, upon his givmg a fen<lirnt. • 

'!J'itten undertaking therefor, executed by two or more sufficient sure-
ties, engaging to redeliver it or pay the value thereof to the mar8hal, 
to ~horn execu~ion upon a judgment obtained by the plaintiff in thut 
action may be 1SSued. 
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Defense to action SEC 146 If an action be brouYJht upon such undertaking against 
upon ~uc-h nndertak- •. . • . . . 
ing. the prmc1pal or his sureties, it sha l be a defense that the property for 

which the undertaking was given did not, at the execution of the writ 
of attachment, belong to the defendant against whom it was issued. 

Ii ind ~ment reco,- S 1 '7 If • d t b d b th 1 • t"ff d ·t h 11 ered b,plaintiff mar- EC. '± • JU gmen e recovere y e p a1n l , an l s a 
shaI toapplypr~perty appear that the property has been attached in the action and has not 
upon execut10n, re- b Id • h bl d' h d f h t h t mainder to be deliv- . een so as per1s a e property or 1sc arge rom t e at ac men as 
erect to dete nd ant. provided by law, the court shall order and adjudge the property to be 

sold to satisfy the plaintiff's demands, and if execution issue thereon, 
the marshal shall apply the property attached by him, or the proceeds • 
thereof, upon the execution, and if there be any such property or pro
ceeds remaining after satisfying such execution, he shall, upon demand, 
deliver the same to the defendant. 

If iu<lgment n_ot!e- SEC 148 If J0 udgment be not recovered by the· plaintiff all the 
covered by plamtlff, • • . ' 
property to be re- property atta~hed, or the proceeds thereof, or the undertakmg there-
turned to defe nd ant. for, shall be returned to the defendant upon his serving upon the mar-

shal a certified copy of the order discharging the attachment. 
i,!~'!!'it;le~"to~~~! SEC. 149. Whenever the defendant shall have appeared in the action• 
retumoftheproperty. he may apply upon notice to the plaintiff to the court or judge where 

the action 1s pending, or to the clerk of such court, for an order to 
discharge the attachment upon the execution of the undertaking men
tioned in the next section; and if the application be allowed, all the 
proceeds of sales of property remaining in his hands shall be released 
from the attachment and delivered to the defendant upon his serving 
a certified copy of the order on the marshal. 

de1~~~~no~:: SEc. 150. Upon such application the defendant shall deliver to the 
order. court or judge to whom the application is made an undertaking executed 

by one or more sureties, to the effect that the sureties will pay to the 
plaintiff the amount of the ju~ent that may be recovered against 
the defendant in the action. If the plaintiff demand it, the suretiea 
shall be required to justify in the same manner as bail upon an arrest. 

When the defedn!1- SEC. 151. The defendant may, at any time before judgment, except 
ant may move to is- h h f h d h f • h charge the attach- w ere t e cause o attac ment an t e cause o act10n are t e same, 
ment. apply to the court or judge thereof where the action is pending, to 

discharge the attachment, m the manner and with the effect as _provided 
in sections one hundred and twenty-one and one hundred aod twenty
two for the discharge of a defendant from arrest. 

tu~~~~' writ to be re- SEc. 152. ,vhen the writ of attachment shall be fully executed or 
discharged, the mar;;hal ,;hall return the same, with his proceedings 
indorsed thereon, to the clerk of the court where the action was 
commenced. 

g1i%~~~e~r~i: 11uP'/e~ SEC. 153. 'fhe order provided for in ~ection one hundred and fortv
qulre. two shall require such person or officer to appear before such court or 

ju<lge at a tmie and place therein stated. In the proceedings there
after upon such or<ler such person or association or corporation shall 
he known as the garnishee. 

, .. ~~:~e'JJ;~~~~~:1~~?; SEc. 154. After the allowance of the order and before such garnishee 
on c-arni,h,,,,. or otlil'er thereof shall be therehy required to appear, or within a time 

to he specified in the order, the plaintiff may serve upon such garnishee 
or officer thereof written allegations an<l interrogatories touchino- any 
of the property liable to attachment as the property of the defet{aant 
a,-; provided in subdivision three of section one hundred and forty, and 
to which sm:h ga~·nishe~ or officer thereof is required to gh-e a certiti
('ate as provided m section one hundred and forty-three. 

ni~\n~';t'" »f th e !rnr- SEC. l.i5. On the day when the garnishee or officer thereof shall he 
required to appear before the court or judge thereof, he shall return 
the alleg-ations and interrogatorie::1 of the plaintiff to the ('0Urt or 
judge, with his written answer thereto, unles::1 for good cause shown a 
further tinw he allowed. Such answer shall be on oath. and shall eon
tain a full and direct response to all the allegations and i1~terrogatories. 
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SEC. 156. If the garnishee or officer thereof fail to answer, the . Plaintiff may have 
• d h f · f h 1 · •ff . Judgment for want of court or JU get ereo , on motion o t e p amtI , may compel him to answer. or garnishee 

do so, or the plaintiff may, at any time after the entry of judgment ~~;v!': compelled to 

against the defendant in the action, have judgment against the gar-
nishee for want of such answer. In no case shall judgment be giYen 
against the garnishee for a greater amount than the judgment against 
the defendant in the action. 

SEC. 157. The plaintiff may except to the answer of the garnishee or· Exception st0 answer. 

officer thereof for insufficiency, within such time as may be prescribed 
or allowed, and if the same be adjudged insufficient, such garnh,hee or 
officer may be allowed to amend his answer on such terms as may be 
proper, or jud!?ment may be given for the plaintiff as for want of 
answer, or sucli garnishee or officer may be compelled to give a suffi-
cient answer. 

SEC. 158. The plaintiff may reply to th~ whole or part of the answer 1aep!ii lto rs.w~, 
within such time a~ may be P!e&cril?ed or allowed, and the issu~s ~risi11g fl:ereon.a 

O 

,ss e 

thereon shall be tned as ordinary issues of fact between plamtiff and 
defendant. If the ans}Ver be not excepted or replied to within the 
time prescribed or allowed, it shall be taken to be true and sufficient . 

. SEC. 159. 1f by the. answer it shall appear,. or if upon trial it shall th!u~ee ~;! 
be found, that the garnishee, at the' time of the I service upon hi~ or answer or trial. 
the officer thereof of the copy of the.writ of .attacliment and no!ice~ 
had any l?roperty Qf the d~fendant's hable to attacliment. as provided 
in subdi~ion three of s~ctjo11 one Jmndr~ and. for!,Y and as fo 'Yhich 
such. garn~shee ~r officer. thereof IS reqmred to g:tye a certificate as 
provided m section one hundred and fort;y~tpree beyo11d ~e amount 
admitted in the certificate, or hi any amount ,tr tJ:ie certificate W&.S 
refused, judgmen_t may be given against such garnishee for the value 
thereof in money. The garnishee may at any time befdre judgment 
discharge himself by delivering, paying, or transferring the property 
to the marshal. 

SEc. 160. Executions may issue upon jud~ents_against a garnishee ~~'!!!~m w1~:= 

as upon ordinary judements between plaintiff and defendant, and costs on tr1a1. ' 

and disbursements sliall be allowed and recovered in like manner. 
Witnesses, including the defendant and garnishee or officer thereof, 
may be required to appear and testify upon such proceeding against a 
garnishee, as upon tlie trial of an issue of fact. 

SEc. 161. The court or ju<:lge thereof in its discretion may, at the 0 :i~~,.f!'~~~!:§ 
tim~ of the application of the plaintiff for the order provided for in against ,amWiee. 
~ect10n one hu.ndred and foyty-tliree and at any ~ime therea~ter before 
Jud~ent agamst the.garmshee, by order restram the prnIShee from 
paying, transferring, or in any manner dis~ing of or mjuring any of 
the property of the defendant,.alleged by the plaintiff to be in the 
garnishee's possession, control, or owing by him to the defendant, and 
disobedience to such order may be punished as a contempt. 

SEC. 162. The proceedings provided for in chapters twelve, thirteen, k!::it as~= 
and fourteen of this title shall be known as provisional remedies. remedies. 

CHAPTER FIFrEEN. 

OF ISSUES AND THE MODE OF TRIAL. 

Sec. 
163. The different kinds of issues. 
164. Issue of law. 
165. Issue of fact. 
166. When both issue of law and fact 

arise, issue of law to be first tried. 

Sec. 
167. Trial defined. 
168. I138ues, how tried. 
169. Motion to postJ)One trial on account 

of absent evidence. 

SEc. 163. Issues arise upon the pleadings when a fact or conclusion ~h_e ditter..nt kiu d s 

of law is maintained by the one party and controverted by the other. or 
1ss

ue,.. 

They are of two kind&- • 
First. Of law; and, 
Second. Of fact. 
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I~,-;ue of law. 

Issue of fact. 

FIFTY-SIXTH CONGRESS. SEss. I. CH. 786. 1900, 

SEc. 164. An issue of law arises upon a demurrer to the complaint, 
answer, or reply, or to some part thereof. 

SEc. 165. An issue of fact arises-
First. Upon a material allegation in the complaint controverted by 

the answer; or, 
Second. Upon new matter in the answer controverted by the reply; 

or, 
Third. Upon new matter in the reply, except an issue of law is 

jvined thereon. 
When both i~ue _of SEC. 166. Issues both of law and of fact may arise upon differentrarts 

law and fact anse, 1s- f h l d' • h • I h th • l sue of Jaw to be first o t e p ea mgs m t e same action. n sue cases e issues o aw 
tried. shall be first tried, unless the court otherwise direct. 

Trial defined. SEc. 167. A trial is the judicial examination of the issues between 
the parties, whether they be issues of law or of fact. 

Issue,,, how tried. SEC. 168. An issue of law shall be tried by the court, unless referred 
as provided in chapter twenty. An issue of fact shall be tried by a 
jury, unless tried by the court or referred as provided in chapters 
nin'eteen and twenty. 

m~t~r!1 ~':x,i:;:;J°~~ SEc. 169. A motion to postpone a trial on the ground of the absence 
absent evidence. of evidence shall only be made upon affidavit showing the materiality 

of the evidence expected to be obtained, and a statement of facts 
showing that due diligence has been used to procure it, and also the 
name and residence of the witness or witnesses. The court may also 
require the moving- party _to state upon affidavit the evidence. which 
he expects to obtam, and if the· adverse party thereupon admit that 
such evidence would be given, and that it be considered as actually 
given on the trial, or offered and overruled as improper, the trial shall 
not be postponed. The court, when it allows the motion, may impose 
such conditions or terms upon the moving party as may be just. 

Trial juroni, how 
eelectetl. 

Formation of jury. 

CHAPTER SIXTEEN. 

OF THE FORMATIO~ OF THE JURY. 

Sec . 
. li0. Trial jurors, how selected. 
1 il. Fonnation of jury. 
li2. No challenge to panel. 
173. Peremptory challenge defined. 
1 i-l. Challenge for cause defined. 
li5. General causes of challenge. 
176. Particular cause~ of ehallenge. 
177. Challenge for implied bias. 
178. Challenge for actual biRI!. 
179. Exemption from 8ervice on jury. 

Sec. 
180. Xurnber of challenges. 
181. First challenge taken by defendant; 

when taken. 
182. Order of taking challenges. 
18:l. Trial of challenge. 
184. Proceeding,; in evidence on trial of 

challimge. 
18.'i. Challenge may be oral. 
186. Oath of jury. 

SEc. 170. ,Jurors for the trial of issues of fad in the district of 
Ala;,ka ;,hall be seleeted and summoned in the manner preserihed by 
the laws of the United States with respeet to jurors of the l'nited 
States district and eireuit courts, and shall have the same qualitieations 
and be entitled to the same exemptions as are provided by law in the 
ease of grand juries to serye in the district, it being the· true intent 
and meaning of thi,, section that hut one jury shall he summoned for the 
trial of all actions, civil and criminal, triable by the district court of 
the district. 

SEc. 171. Trial juries in eivil aetions shall be formed as follows: 
·when the action is called for trial. the clerk shall draw from the trial 
jnrv hox of the court, one by one. the t)allots containing the names of 
the· jurors until the jury is completed or the ballots are exhausted. If 
the ballots become exhausted before the jury is complete, the marshal 
under the direction '?f t_he court, shall summo_n from the bystanders: 
or the hody of the district, as the court may d!rect, so many qualified 
per;;ons as may lw necessary to complete the Jury. \Vhenever, as in 
this section provided, the marshal shall summon more than one person 
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at a time from the bystanders or the body of the district, he shall 
return a list of the persons so summoned to the clerk. The clerk shall 
write the names of such persons upon separate ballots, and deposit 
the same in the trial jury box, and then draw such ballots therefrom, 
as in the case of the panel of trial jurors for the term. The jury 
shall consist of twelve persons, unless the parties consent to a less 
number. Such consent shall be entered in the journal: Provided, 
That hereafter in trials for misdemeanors six persons shall constitute 
a legal jury. 

SEC. 172. No challenge shall be made or allowed to the panel. A No challenge to panel. 
challenge is an objection to a particular juror, and may be either-

First. Peremptory; or, 
Second. For cause. 
SEC. 173. A peremptory challenge is an objection to a juror for 

I 
Pere:Ktoea chal

which no reason need be given, but upon which the court shall exclude enge e n • 

him. 
SEC. 174. A challenge for cause is an objection to a juror and may Challenge for cause 

be either- ' defined. 

First. General-that. the juror is disqualified from serving in any 
action; or, 

Second. Particular-that he is disqualified from serving in the 
action on trial. 

SEc. 175. General causes of challenge are
First. A conviction for felony; 
Second. A want of any of the qualifications prescribed by law for a 

juror; . 

General call8C8 of 
challenge. 

Third. Unsoundness of mind, or such defect in the faculties of the 
mind or organs of the body as renders him incapable of performing 
the duties of a juror. 

SEc. 176. Particular causes of challenge are of two kinds: Particular causes of 

F • t F h b" h h • f h f • challenge. Irs . or sue Ias as, w en t e existence o t e acts IS ascer-
tained, in judgment of law disqualifies the juror, and which is known 
in this title as implied bias; 

Second. For the existence of a state of mind on the ~rt of a juror 
in reference to the action, or to either party, which satisfies the trier, 
in the exercise of a sound discretion, that he can not try the issue 
impartially and without prejudice to the substantial rights of the party 
challenging, and which Is known in this title as actual bias. 

SEc. 177. A challenge for implied bias may be taken for any or all 1f;aa~1:_ge for lm• 

of the following causes, and no other: P 

. First. Consanguinity or affinity within the fourth degree to either 
party; 

Second. Standing in the relation of guatdian and ward, attorney and 
elient, master and servant, or landlord and tenant to the adverse J}!\rty; 
or being a member of the family of, or a partner in business with, or 
in the employment for wages of the adverse party; or being surety or 
bail in the action called for trial, or otherwise, for the adverse party; 

Third. Having served as a juror on a previous trial in the same 
action, or in another action between the same parties for the same 
cause of action, or in a criminal action against either party upon sub
stantially the same facts or transaction; 

Fourth. Interest on the part of the juror in the event of the action 
on the principal question involved therein .. 

SE?, 178: A challenge for actual bias may be taken for the cause bi~~IengeforactuaI 

mentionedm the second subdivision of section one hundred and seventy-
six. But on the trial of such challenge, although it should appear that 
the _juror challenged has formed or expressed an opinion upo~ ~he 
merits of the cause from what he may have heard or read, such opm1on 
shall not of itself be sufficient to sustain the challenge, but the court 
must be satisfied from all the circumstances that the juror can not dis• 
regard such opinion and try the issue impartially. 
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,..,;,i~::i;r:ft;':r. from SEc.
1
179. An exempt~o~ from sehrvice on a jury sedhall not be cause 

of cbal enge, but the privilege of t e person exempt . 
Number 01 chal- SEc. 180. A peremptory challenge or a challenge for cause may be 

Ienges. • "ff taken by either party. When there are two or more parties, plamtI s 
or defendants, they must jo~n in the challenge or it can not be taken. 
Either party shall be entitled to three peremptory challenges and no 
more. 

tak
Firstb chdaflledange SEC. 181. The defendant first and afterwards the plaintiff shall 

en y e en nt; f h 11 has b • d th when taken. challenge or cause, and when a c a enge een sustame e 
vacancy shall be filled before further challenge is made, and any new 
juror may at any time be challen~ed for cause by either party to the 
action. ,vhen the panel is full, tne defendant shall have one peremp
tory challenge, followed by one by the plaintiff, and so on alternately 
until each side has exhausted its right to such challenge. 

~der 01 taking SEC. 182. The challen~es of either party shall be taken separately
1 

c enges. in the following order, mcluding in each challenge all the causes ot 
challenge belonging to the same class: 

First. For general disqualification; 
Second. For implied bias; 
Third. For actual bias; 
Fourth. Peremptory; but either party may take peremptory chal

lenge at any time before his right of challenge ceases. 
Trial of challenge. SEC. 183. The challenge may be excepted to by the adverse {>arty 

for insufficiency; and if so, the court shall determine the sufficiency 
thereof, assuming the facts alleged therein to be true. The challenge 
may be denied by the adverse party; and if so, the court shall try the 
issue and determine the law and the fact. 

d Proceeditrl~ it° :v:- SEc. 184. Upon the trial of a challenge- the rules of evidence appli
Ie~:. on a 

O 
c a • cable to testimony o~ered upon the trial of an ordinary issue of f~ci 

shall govern. The Juror challenged, or any other person otherwise 
competent, may be examined as a witness by either party. If a chal
lenge be determined to be sufficient, or found to be true, as the case 
may be, it shall be allowed, and the Juror to whom it was taken 
excluded; but if determined or found otherwise it shall be disallowed. 

Challenge may be SEC. 185. The challenge, the exception, and the denial may be made 
oral. orally. The judge of the court shall note the same upon his minutes, 

and the substance of the testimony on either side. 
oath of jury. SEc. 186. As soon as the number of the jury has been completed an 

oath or affirmation shall be administered to the jurors in substance 
that they and each of them will well and truly try the matter in issue 
between the plaintiff and the defendant, and a true verdict give accord
ing to the law and evidence as given them on the trial. 

Order of proeee,!
ings on the trial. 

CHAPTER SF,VENTEEN. 

CONDUCT OF THE TRIAL BY .JURY. 

Sec. 
18i. Order of proceedings on the trial. 
188. When a view may be ordered. 
189. ~Ianner of keeping jury. 
HlO. When juror taken sick, how to pro-

ce(•<l. • 
l!ll. The ('harge to the jury. 
JH:!. How jury kept while deliberating; 

offi<'er to be i,worn. 
Hl3. Foo,! and lodging of jurors. 
194. What papers jury may take. 
195. When jury may return for informa

tion. 
Hit;. 'IYhen jnry may he dis('harged with- • 

out g-frinir Yer<lict. 

Sec. 

19i. When new trial may be had if jury 
discharged. 

198. Court deemed open until jury gives 
verdict or is discharged. 

199. If juror absent when jurv return, 
jury to be discharged. • 

200. Manner of giving verdict. 
201. Jury may be polled, or insufficient 

verdict corrected. 
202. When verdict complete and jury dis

charged, verdict to be in writing 
and entered on the journal. 

SEc. 18,. "'hen the jury bas been completed and sworn the trial 
shall proceed in the order prescribed in tbi,; section, unless 'the court 
for special reasons otherwise direct. 
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First. The plaintiff shall state briefly his cause of action and the issue 
to be tried; the defendant shall then in like manner state his defense or 
counterclaim. 

Second. The plaintiff shall then introduce the evidence on his part, 
and when he has concluded the defendant shall do the same. 

Third. The parties may then respectively introduce rebutting evi
dence only, unless the court, for good reason, and in furtherance of 
justice, permit them to introduce evidence upon the original cause of 
action, defense, or counterclaim. 

Fourth. Not more than two counsel shall be allowed to address the 
jury on behalf of the plaintiff, o.r defendant unless otherwise allowed 

• by the court; and the court may limit the time to be consumed by· 
counsel in arguing the cause to the jury. . 

Fifth. Wh.en the evidence is concluded, unless the case is submitted 
to the jury on both sides without argument, the plaintiff shall com
mence a~d conclude the argum. ent to the jury .. If the pla.intiff waiv.e 
!he opemng ~rg:ument, and the defe,~dant then argue ,the case to the 
Jury, the plamtiff shall not be perIIlltted to reply to the argument of 
the defendant. . 
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Sixth. The court shall then charge the jury~ and if ,eithe~· party; 
require it, and shall at the commencement of the trial give not.i~e of 
his intention so to do, the charge of the court, so far as it relates to 
the .law and the facts of the case, shaU be reduced to writing and giveµ 
to the jury by the court as written, without any oral e~planation. 
The charge, when redu~. to wri~!nf', µmst :he filed :w1,~ .. the clerk: .. 

SEc. 188. Whenever, ~ the opJDl(}n of the coµrt, 1t,1s J>J:"9per that IMl"=~ view may 
the jury should have !\,view of real.. pfoperly wbich is the subject <>f the 
litigation,. or of the place in wh!ch any .nia~ri~ fact occurie~, it may 
order the Jury to be conducted rn a body; 10 the custody of .a proper 
officer, to .the place, which shall be shown to them. by the tudge, or by 
a person appointed by the court ,for tbat purpose. While the jury 
are thus absent no person shall speak to them on any subject connected 
with the trial. , . . . 

SEc. 189. The jurors may be kept together fo cb1u~ie of . a proper j Manner of keeping 
officer, or may, in the discretion of the court, at any time before the my. 
submission of the .cause to them, .be permitted to sepa!1'te; in either 
case they may be admonished by the court· that it is their duty not t<> 
converse with any other person, or among themselves, on any subject 
connected with the trial, or to express any opinion thereon, until the 
case is finally 1submitted to them. . 

SEc. 190. If, after the formation of. the jury, and before verdict, a s1:h:~w'~;~ 
juror becomes sick, so as to be unable. to perform his duty, the court • • 
may order him to be discharged. In that cas~, unless the parties agree 
to Rroceed with the other jurors, !' new juror may be sworn, and the 
trial may begin anew; or the jury may be discliarged, as the court 
shall direct, and a new jury then or afterwards fo;rmed. 

SEc~ 191. In charging the jury the court shall state to tbem all mat- . The C'harge to the 
ters of law which it thinks necessary for their information in giving Jury. 

their verdict, but it shall not present the facts of the case, but shall 
inform the jury that they are the exclusive judges of all questions of 
fact. 

SEC. 192. After hearing the charie the jury may either decide in w?Yfe 1i:1!Il'°be!Mi, 
the jury box or retire for deliberation. If they retire they must be officertobeswom. ' 
kept together in a room provided for them, or :;ome other convenient 
place, under the charge of one or more officers, until they a~ee upon 
their verdict or are discharged by the court. The officer shall, to the 
utmost of his ability, keep the jury thus toiether separate from other 
persons, without drink, except water, and wit,ho~t f~, except ordered 
by the court. He must not suffer any,commun1cat1on t<>. be made to 
them, nor make any himself unless by the order of the court, except to 
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ask them if they have agreed upon their verdict, and he shall not, 
before the verdict is rendered, communicate to any person the state of 
their deliberation or the verdict agreed on. Before any officer takes 
charge of a jury this section shall be read to him, and he shall be then 
sworn to conduct himself according to its provisions, to the utmost of 
his ability. 

Food and lodging SEC. 193. If while the jury are kept together, either during the 
of jurors. progress of the trial or after their retirement for deliberation, the 

court order them to be provided with suitable and sufficient food and 
lodging, they shall be so provided by the marshal, at the expense of 
the United States. 

mZ-1:te~pers jury SEC. 194. Upon retiring for deliberation the jury may take ~thd 
them the pleadmgs in the cause, and all papers which have been receive 
as evidence on the trial (except depositions, or copies of such parts of 
public records or private documents given in evidence as ought not, in 
the opinion of the court, to be taken from the person having them in 
possession). They may also take with them notes of the testimony or 
other proceedings on the trial taken by themselves, or any of them, 
out none taken by any other person. 

tn!1'1~r {~r:!t.;:- SEc. 195. After the jury have retired for deliberation, if they desire 
• to be informed on any point of law arising in the case, they may 

require the officer having them in charge to conduct foem into court. 
Upon their being brought into court the instruction required shall be 
given by the court in the presence of or after notice to the parties o:r 
their attorneys. 

~en k_nry m!3; rn; SEc. 196. Except as provided in sections one hundred and ninety and 
givin;'ferdict"."

1 
ou one hundred and ninety-nine of this title, or in case of some accident 

or calamity requiring their discharge, the jury shall not be discharged 
after the cause is submitted to them until they have agreed upon a 
verdict and given it in open court, unless by the consent of both parties 
entered in the journal, or unless at the expiration of such period as the 
court deem proper it satisfactorily appears that there is no probability 
of an agreement. 

When new: \rial SEc. 197. In all cases where a jury are discharged or prevented from 
mav be had 1f Jury • • d" t b f •d t th d • h discharged. g-1vmg a ver 1c y reason o acc1 en or o er cause urmg t e prog-

ress of the trial, or after the cause is submitted to them, the action 
may be again tried immediately, or at a future time, as the court 
directs. 

until Jury gives ver- . . . .J • • • court dee~ed open SEC. 198. While the 1· urv are absent the court may adt· ourn from 
dictor is discharged. tune to time, m respect to other busmess, hut it 1s nevert eless to be 

deemed open for every purpose connected with the cause submitted to 
the jury until a verdict is rendered or the jurv discharged. A final 

. adjournment of the court discharges the jury. • 
iug_J~',;;;~,~~j~~r;-wJ:t~ SEC. 1H9. \Yhen the jury have a~reed upon their yerdiet they sha_ll 
,u..,harged. be conducted mto eourt by the officer havmg them m charge. Their 

names shall then be ealled, and if all do not appear the rest shall be 
discharged without giving a verdict. 

v,,~~~~;'.er of !riving SEC. 200. If the Jury appear, they shall be asked by the court or 
the l'lerk whether they have agreed upon their verdict· and if the 
foreman answer in the affirmatfre, he shall, on being required, declare 
thP same. 

0 /I~i1~~I~~~· fe'~«~ti~!t SEC. iOl. ''"'"hen a verdict is ~i,:en and before it is filed, the jury 
correeted. may he polled on the re9uest ~f e1the_r pa!iY, for_ which purpose each 

shall !'e asked_ whether 1t be his verdict; 1f any JU~or answer in the 
negative, the Jury shall be sent out for further deliberation. If the 
verdict be in!ormal or insufficient, i~ may be eorrected by the jury 
under the adnee of the eourt, or the Jury may again be sent out. 

pl::e~n~er1i,~~- ci'f;;: Si::c. :W2. ~Vhen_ the ve_rdiet is gi,·en, _and is sueh as ~he court may 
charged, verdict to be reeeire. and 1f no Juror disagree or the Jurv be not agam sent out the 
in writing and en- · I h II fil th d" t Th d" • • h ' tered on the journal. l' erk s a e e ,·er 1c . e ver 1ct Is t en complete, and the jury 
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shall be discharged from the case. The verdict shall be in writing, 
and under the direction of the court shall be substantially entered in 
the journal as of the day's proceedings on which it was given. 

CHAPTER EIGHTEEN. 

OF THE VERDICT. 

Sec. 
203. Definition of verdict general or spe

cial. 
204. In actions for the recovery of specific 

personal property. 
205. When jury may give general or 

special verdict. 

Sec. 
206. Special verdict to control general. 
207. When counterclaim pleaded in the 

answer. 

363 

S
1
Ec. 2d~3. ~hteh vtebrdicth<!fha jhu11'." is either general or spllecial. A g

1
en- g!:~'f:~~c1!ruct 

era ver 1et 1s a y w 1c t e Jury pronounce genera y upon an or 
any of the issues, either in favor of the plaintiff or defendant. A 
spec_ial verdict is that by which the jury find the facts only, leaving 
the Judgment to the court. 

SEc. 204. In an action for the recovery of specific personal property, In action~ for ~e 
if the property have not been delivered to the plaintiff, or the defendant =!~p~pe~ c 
by his answer claim a return thereof, the jury shall assess the value of 
the property, if their verdict be in favor of the plaintiff, or if they 
find in favor of the defendant, and that he is entitled to a return thereof, 
and may at the same time assess the damages, if any are claimed in the 
complaint or answer, which the prevailing party has sustained by rea-
son of the detention or taking and withholding such property. 

SEC. 205. In every action for the recovery of money only or specific gi~~1:ierkn~spe~ 
real property, the jury, in their discretion, may render a general or ve~t. 
special verdict. In all other cases the court may direct the jury to find 
a special verdict upon all or any of the issues; and in all cases may 
instruct them, if they render a general verdict, to find upon particular 
questions of fact, to be stated in writing. The special verdict or find-
ing shall be filed with the clerk and entered in the journal, as provided 
in chapter seventeen. _ 

SEC. 206. When a special :finding of facts shall be inconsistent with c s~lal ve~lct to 
the general verdict, the former shall control the latter, and the court on genera • 

shall give judgment according-ly. 
SEc. 207. When a verdict 1s found for the plaintiff in an action for 1Weahdeednlcontunh terolatm 

b 1 . f p eanswer. 
t e recovery of money, or for the defendant when a counterc aim or 
the recovery of money is established beyond the amount of the plain-
tiff's claim as established, the jury shall also assess the amount of recov-
ery; they may also, under the direction of the court, assess the amount 
of the recovery when the court gives judgment for the plaintiff on the 
answer. 

CHAPTER NINETEEN. 

TRIAL BY THE COURT. 

Sec. Sec. 
208. Trial by jury, how waived. 210. Order of proceedings, and effect of 
209. Decisions of the court, how made finding. 

and when filed. 

. SEC. 208. T:ial by jury may be waived by the several parties to an w~. by jury, how 
~ssue of fact, m actions on contract, and with the assent of the court 
rn o~her action~,. in the manner following: 

First. By failir~g to appear at the trial; . 
Second. By wntten consent, in person or by attorney, filed with the 

clerk; 
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Third. By oral consent in open court, entered in the minutes. 
Decisions of th e SEc 909 Upon the trial of an issue of fact b~· the court its decision court how made and • ~ • .J , 

when' filed. :-;hall be given in writing and filed with the clerk during the term or 
within twenty days thereafter. The decision shall st..ate the facts found 
and the conclusion of law separately, without argument or reason 
therefor. Such decision shall be entered in the journal and judgment 
entered thereon accordingly. The court may deliver any argument 
or reason in support of such decision, either orally or in writing, 
separate from the decision, and file the same with the clerk. 

Order of lile~eedi SEC. 210. The order of proceedings on a trial by the court shall be 
l1:Jin;.~d O 

the same as provided in tr,1als by jury. The finding of the court upo°' 
the fact shall be deemed a verdict, and may be set aside in the same 
manner and for the same reasons, as far as applicable, and a new trial 
granted. 

CHAPTER TWENTY. 

TRIAL BY REFEREES, 

Sec. 
211. The trial of any issue may be re

ferred bv consent. 
212. When reference may be ordered by 

the court. 
213. Numberof referees,and howchosen. 
214. When chosen by the court, qualifi

cations of. 
215. Right and mode of challenge to 

referees when chosen by the court. 

Sec. 
216. Proceedings same as in trial by court. 
217. What report to contain; evidence 

to accompany it. 
218. Motion to set aside report or for 

judgment thereon. 
219. Proceedings thereon. 

Thetrlaiofa~~e SEC. 211. .All or any of the issues in the action, whether of fact or 
:SJ..,:::'. re e Y law, or both, may be referred to a referee or referees upon the written 

consent of the parties. 
Whenreferencemay SEc. 212. 1Vhen the parties do not consent in an action at issue and 

be ordered by the • h • h • h h 
court. to be tned hy t e court wit out a 3ury, t e court may, upon t e 

application of either, or of its own motion, direct a reference in the 
following cases: 

First. ·when the trial of an issue of fact shall require the examina
tion of a long account on either side, in which case the referees may 
be directed to hear and decide the whole issue or to report upon any 
specific question of fact involved therein; or 

Second. When the taking of an account shall be necessary for the 
information of the court, before judgment upon an issue of law, or for 
C'arrying a judgment or order into effect; or, 

Third. When a question of fact other than upon the (>leadings shall 
arise, upon motion or otherwise, in any stage of the act10n; or, 

Fourth. ·when it is neces:-;ary for the information of the court in a 
special proceeding. • 

:-.nmt><:r of referee,. SEC. 213. A reference may he ordered to any person or persons, not 
and how ,·ho~en. d h d } h • I h excee ing t ree, agree upon Jy t e parties. . f t e parties do not 

agree, the court or judge may appoint one or more, not exceeding 
three. 

\\"h(•ll d1ns,•n by_ the• SEC. 214. "'hen the a_ rpointment of referees b made bv the court or 
1•011 rt, qnulltlcutwns • l h f h l b • 
or. JUC o-e, eae re eree s a e-

~rst. Qualified as a juror as provided by statute; 
Second. Competent a,-, ajuror between the parties: Prm:irled, That 

in a reference to take and report testimony only, the i-;ame may he 
made to any competent disinterested person, regardless of the foreo-o-
iug- q ualifieations. " 

Right ,rnd m0<le ,,1 SEc. 215. ,vhen the referees are chosen bv thP court each party shall 
challenge to referee, • h f h 11 h. • • 
when chos"n by the haYe the ..,;arne ng t o e a enge as to ,me referee;-;, to be made and 
court. determined in the same manner and with like effect as in the formation 
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of juries, except that neither party shall be entitled to a peremptory 
challenge. 

SEC. 216. Sub]·ect to the limitations and directions prescribed in the . Pr<?ceedingssameas 
. . m trial by court. 

order of reference, the trial by referee shall be conducted m the same 
manner as a trial by the court. They shall have the same power to 
irant adjournments, administer oaths, to preserve order, and to pun-
ish all violations thereof- upon such trial, and to compel the attendance 
of witnesses and to punish them :for nonattendance or refusal to be 
sworn or testify, as 1s possessed by the court. 

SEC. 217. The report of the referee shall state the facts :found, and ta~hat~rrt ticon
when the order of reference includes an issue of law it shall state the co:i>a~ ;!~ce 

O 
ac

conclusions of law separately from the facts. The referees shall file 
with their report the evidence received upon the trial. If evidence 
offered by either party shall not be admitted on the trial, and the party 
offering the same except to the decision rejecting such evidence at the 
time, the exception shall be noted by the referees, and they shall take 
and receive such testimony and file it with the retort. Whatever 
judgment the court may ~ive upon the report, it shal , when it appears 
that such evidence was fnvolous or inadmissible, require the party at 
whose instance it was taken and reported to pay all costs and disburse~ 
111

8~.t~;bfhi:~;~.fshaJ.l be filed with the cl~rk. ', H H be ~ed i~ re~~ 0 ~,t0 f;t ~~~ 
terin time, either party may, within such time as may be prescribed mentthereon. 

by the rules of the court, or by special order, move to set the same 
aside or for judgment thereon, or such order or proceedings as the 
nature of the case may require. If the report be filed in vacation, the 
like proceedings may be )lad at the next term following. • • • 

SEC. 219. The court • may affirm or set a.side the rep<>rt either in onProceedings th ere

whole or in part. If. it affirm the report, it shall give judgment • 
accordingly. If the report be set a.s_ide either in whole or in part, the 
court may make another order of reference as to all or so much of the 
report as is set aside to the original referees or others, or it mar :find 
the facts and determine the law itself and give judgment accordmfly. 
Upon a motion to set aside a report, the conclusions thereof shaJ be 
deemed and considered as the verdict of a jury. 

CHAPTER TwENTY-ONE. 

OF EXCEPTIONS. 

Sec. 
220. Definition of exception; must be 

material. 
221. Exceptions, how stated and settled. 
222. No particular form required. 

Sec. 
223. To be signed bf the judge and filed. 

• 1\nenexceptlonsneed not betaken 
or allowed. 

224. What deemed excepted to. 

SEC 220 An exception is an obJ0 ection taken at the trial to a deci- . Definition of excep-. • • • tion; must be mate-
SIOn upon a matter of law, whether such trial be by Jury or court, ri&l. 

and whether the decision be made during the formation of a jury, or 
in the admission of evidence, or in the charge to the jury, or at any 
other time from the calling of the action for trial to the rendering of 
the verdict or decision. But no exception shall be regarded on a 
motion for a new trial, or on an appeal, unless the exception be 
material and affect the substantial rights of the parties. . 

SEc. 221. The point of the exception shall be particularly stated, and st:i!rfJa0 ~iuJ. 0 
w 

may be delivered, in writing, to the judge or entered in his minutes, 
and at the time or afterwards be corrected until made conformable to 
the truth. 

S "'20 N • f • hall be • d Th :So partknlar form EC. ;a .a. .i: o particular orm of exception s reqmre • e required. 
objection shall be stated with so much of the evidence or other matter 
as is necessary to explain it, but no more. 
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. T8 he signr i) tl:ie SEC. 223. The statement of the exception, when settled and allowed, 
\;he~ee~~eptioens shall be signed by the judge and filed with the clerk, and thereafter it 
~~';.-0:)?t be taken or shall be deemed and taken to be a part of the record of the cause. No 

exception need be taken or allowed to any decision upon a matter of 
law when the same is entered in the journal or made wholly upon 
matters in writing and on file in the court. 

What deemed ex- SEC. 224. The verdict of the 1· nr.v, any order or decision, partially 
cepted to. f h or finally determining the rights of the parties, or any o t em, or 

affecting the pleadings, or granting or refusing a continuance, or grant
ing or refusing a new trial, or admitting or rejecting the evidence, 
provided objection be made to its admission or rejection at the time of 
its offer, or made upon ex parte application or in the absence of a 
party, are deemed excepted to without the exception being taken or 
stated, or entered in the journal. 

C:aAP.rER TwENTY-TWO. 

OF NEW TRIAL. 

Sec. 
225. Definition of new trial. 
226. New trial, for what causes granted. 
22,. Motion for, when filed and deter-

mined. 
228. ;upon trial by the court and decision 

in vacation. 

Sec. 
229. Motion must state grounds thereof; 

when supported by affidavit. 
230. When counter affidavits allowed. 

Definition of new SEC. 225. A new trial is a reexamination of an issue of fact in the 
trial. same court after a trial and decision or verdict by a court or jury. 

New trial, for what SEC. 226. The former verdict or other decision may be set aside and 
causes granted. 

a new trial granted, on the motion of the party aggrieved, for any of 
the following causes mat{)rially affecting the substantial rights of such 

pa~~t. Irregularity in the proceedings of the court, jury, or adverse 
party, or any order of the court, or abuse of discretion by which such 
party was prevented from ha,ing a fair trial; 

Second. Misconduct of the jury or prevailing party; 
Third.· Accident or surprise which ordinary prudence could not have 

guarded against; 
Fourth. Newly disco,·ered evidence, material for the party making 

the application, which he could not with reasonable diligence have dis
covered and produced at the trial; 

:Fifth. Excessive damages, appearing to have been given under the 
influence of passion or prejudice; 

Sixth. Insufficiency of the evidence to justify the verdict or other 
decision, or that it is against law; 

Se,·enth. Error in law occurring at the trial and excepted to bv the 
party making the application. • 

. )lotion for. when fo:c. 227. A motion for a new trial with the affidavits if anv in 
f1h•rl and <letermined. • ' • , _, , 

• support thereof, shall, except as heremafter provided, be filed within 
three days after giving the verdict or other decision sought to be set 
m;ide; but the court may, upon satisfactory showing, extend the time 
for filing such affidavits. When the adverse party is entitled tooppoB{) 
the motion by counter affidavits, he shall file the same within three 
days after the filing of the motion. A motion shall be heard and 
determined during the term unless the court continue the same for 
advisement or want of time to hear it. 

co~'~rniricte~i~~nt?~ SEC. 228. Upon a trial by the court, when the decision is given in 
vacation. vacation~ ~ motion tor a new t~-i.:11 shall be filed w_ithin twenty days 

. from the time of filmg such dec1s10n, except as herembefore provided. 
~~~~h~h~~f:.!'J:;~ SEc. 229._ In all c~s~s of motion for a new trial the grounds thereof 
,upportedbysffidavit. shall be plamly specified, and no cause of new trial not so stated shall 
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be consi.dered or regarded by the court. When the motion is made for 
a cause mentioned in subdivisions one, two, three, or four of section 
two hundred and twenty-six, it shall be upon affidavits setting forth the 
facts upon which such motion is based, unless they appear of record 
in the cause. 
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SEC. 230. If the motion be supported by affidavits, counter affidavits WJ:ien counter affi.
ma.r be offered by the adverse party ; and if the cause be newly discov- davits allowed. 

ered evidence, the affidavits of any witness or witnesses showing what 
their testimony will be shall be produced or good reason shown for 
their nonproduction; and in the consideration of any motion for a new 
trial reference may be had to any proceedings in the case prior to the 
verdict or other decision sought to be set aside. 

CHAPTER TWENTY-THREE. 

OF GENERAL PROVISIONS. 

Sec. 
231. Questions of law and fact, how sub

mitted and when. 
232. Questions of fact to be decided by 

the jury. 

Sec. . 
233. Questions of law and what of fact to 

be decided by the court. 

SEc. 231. Any party may, when the evidence is closed, submit in Questions of law 

d. • d · • • h l • f f h' h h and fact, !low sub-istmct an concise propositions t e cone usmns o act w IC e mitted and when. 

claims to be established or the conclusions of law which he desires to 
be adjudged, or both. They may be written and handed to the court, 
or, at the option of the court, oral, and entered in the ju~e's minutes . 

. SEC. 232. All questio~s of fact other than ~hose mentI~:med in sec- be QuJ:}~~ 0 \;;c\~ 
tion two hundred and thirty-three shall be decided by the Jury, and all jury. 

evidence thereon addressed to them. • 
SEC 233 All questions of law including the admissibility of testi- Questions of law • • . • , • • . and what of fact to 

mony, the facts prehmmary to such adm1SS10n, and the construction be decided by the 
of statutes and other writings and other rules of evidence, are to be court. 

decided by the court, and all discussions of law addressed to it; and 
whenever the knowledge of the court is by this code made evidence of 
a fact, the court is to declare such knowledge to the jury, who are 
bound to accept it as conclusive. 

CHAPI'ER Tw'ENTY-FOUR. 

OF JUDGMENT IN GENERAL. 

Sec. 
234. Definition of judgment. 
235. Judgment may be given for or 

against any of the parties. 

Sec. 
236. When judgment may be, given 

against one or more defendants 
and action remain pending as to 
others. 

SEC. 234. A judgment is the final determination of the rights of the mr:r.nition of judg

parties in the action. 
S 235 J d t be • f • t f Judgment may be 

EC. • u gmen may given or or agams one or more o be givenfororagainst 
several plaintiffs, and for or aa-ainst one or more of several defendants; any of th e parties. 

and it may, when the justice"' of the case requires it, determine the 
ultimate rights of the parties on each side as between themselves. . 
. SEc. 23?· In an action against several defendants, the court may, in U:./?: gh-J;;=:! 
its discretion, render judgment against one or more of them, whenever one or more ';lefend-

ral • dg . . h . d • t th ants and action re-a seve JU ment IS proper, leavmg t e action to procee agams e main pending as to 
others. otbers. 
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CHAPTER TWENTY-FIVE. 

OF JUDG~IENT OF NONSUIT. 

Sec. Sec. 
237. When judgment of nonsuit may be 239. Effect of judgment of nonsuit. 

given. 
238. What is a cause not sufficient to be 

submitted to the jury. 

Wh"n judgmb e?t of SEC. 237. A judgment of nonsuit may be given against the plaintiff 
nonsuttmay egiven. "d d . th" h t as prov1 e m 1s c ap er- • 

First. On motion of the plaintiff, at any time before trial, unless a 
counterclaim has been pleaded as a defense; 

Second. On motion of either party, upon the written consent of the 
other filed with the clerk; 

Third. On motion of the defendant, when the action is called for 
trial and the plaintiff fails to appear, or when, after the trial has begun 
and before the final submission of the cause, the plaintiff abandons it, 
or when, upon the trial, the plaintiff fails to prove a cause sufficient to 
be submitted to the jury. 

~h!'t is a ca: n~ SEC. 238. A cause not sufficient to be submitted to the jury is one 
'::itt~~~ tY:e jurf.1 where it appears that if the jury were to find a verdict for the plaintiff 

upon any or all of the issues to be tried the court ought, if required, 
to set it aside for want of evidence to support it. 

SEc. 239. When a judgment of nonsuit is given, the action is dis
Effect ?f j'ldgment missed; but such judgment shall not have the effect to bar another 

of nonsmt. action for the same cause. 

When judgment 
may be given for want 
of answer. 

CHAPTER TwENTY-SIX.. 

OF JUDGMENT ON FAILURE TO ANSWER. 

Sec. 
240. ,vhen judgment may be given for want of answer. 

SEc. 240. Judgment may be had upon failure to answer, as follows: 
When the time for answering the complaint has expired and it 

appears that the defendant, or one or more of several defendants, in 
the cases mentioned in section fifty-one, has been duly served with the 
summons and has failed to answer the complaint, the plaintiff shall be 
entitled to have judgment against such defendant or defendants-

First. In an action arising upon contraet for the recovery of monev 
or damages only; if no answer has heen filed with the clerk of the court 
within the time specifiPd in the ,-unnnons, or such further tinw as may 
have been granted hy the eourt or judge thl1reof, the clerk, upon the 
application of the plaintiff made in writing and filed with the clerk, 
shall enter the default of the defendant, and immediatelY thereafter 
enter judgment for .the amount specified in the summons, including 
the costs of the defendant. or against one or more of several defend
ants. in cases provided for in se(·tion fifty-one; 

Seeond. In other actions, if no answer has been tiled with the clerk 
of the court within the time specified in the summons or such further 
time a,; may have been granted by the court or jud~e thereof, the 
ckrk shall, upon the writtPn motion of the plaintiff hemg filed, enter 
the def~ult of the defendant, and thereafter the plaintii! may apply 
at the fir,-t or any imbsequent term of the court for the rehef demanded 
in the ccmplaint: and th_e cou!i shall, upon such deman_d,_gi,·e judg
ment for thE' amount danned m the stmm10n:-, or the rE'hef demanded 
~n the complaint. unless it !le 11et•~•ssary, to enable.the eourt to give 
Judgment or carry the same rnto etleet, to take proof of any matter of 
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fact, in which case the court may order the entry of judgment to be 
delayed until such proof be taken. The court may hear the proof 
itself, or make an order of reference, or order that a jury be called to 
inquire thereof. The defendant shall not be precluded, by reason of 
his default, from offering proof in mitigation of damages; 

Third. When the defendant has answered, and admits the plaintiff's 
claim, but sets up a counterclaim amounting to less than the plaintiff's 
claim, the plaintiff, on motion, shall have judgment for the excess of 
his claim over such counterclaim, as for want of answer thereto; 

Fourth. When in any action the service of the summons appears to 
have been made by publication, the court may, in its discretion, order 
the entry of judgment to be delayed until the plaintiff file with the 
clerk an undertaking, with one or more sureties, to be approved by 
the clerk, in an amount equal to the sum for which judgment may be 
given, upon the condition that the plaintiff will abide by and perform 
any order of the court requiring restitution to be made to the defend
ant or his representative in case either of them shall afterwards be 
admitted to defend the action. The sureties in the undertaking shall 
have the qualifications of bail, and justify before the clerk as provided 
in section one hundred and nine. 

CHAPTER TwENTY-SEVEN. 

OF JUDGMENT BY CONFESSION. 

Sec. 
241. Judgment by confession where action 

pending. 
242. Who to make confession. 
243. When judgment may be given 

against several defendants on the 
confession of one. 

Sec. 
244. Confession to be in writing; how 

judgment given. 
245. Judgment by confession without 

action. 
246. How confession made in such cases. 
247. Same subject. Execution when 

judgment for installments. 

369 

SEc. 241. On the confession of the defendant, with the assent of the fe;;t~.;:!reb~c'if!; 
plaintiff or his attorney, judgment may be given against the defendant pending. 
m any action, before or after answer, for any amount or relief not 
exceeding or different from that demanded in the complaint. 

SEC. 242. 'Yhen the action is against a public corporation or a pri- re!i~~-to make con• 
vate corporation, the confession shall be made by the person who at . 
the time sustains the relation to such corporation as would authorize 
the service of a summons upon him. In all other cases the confession 
shall be made by the defendant in person. . 

SEc. 243. When the action is upon a contract, and against one or ~;1!ihn=:1:1!1 
more defendants 1'ointly liable J0 ud1rment may be given on the confes- eraldef~ndantsonthe 
• f ' 17 h • • l confession of one s1on o one or more defendants agamst all the defendants t us Jomt y • 

liable, whether such defendants have been served with the summons or 
not, to be enforced only against their joint property and against the 
joint and separate property of the defendant making the confession. . . 

SEc. 244. The confession and assent thereto shall be in writing, and w~1:f~~!> ~~ 
subscribed by the parties or their ·attorneys making the same, and mentgiven. 
acknowledged by each before some officer authorized to take acknowl-
edgments of deeds, but such acknowledgment is not required when 
the parties or their attorneys shall appear in court when the judg-
ment is given, or before the clerk in vacation by whom the judgment 
is entered. In all cases the confession and assent thereto and the 
acknowledgment, if any, shall be filed with the clerk. 

~EC. 245. On the confession of any person ~pable by this cod~ of 1/~~en~?ih~:i 
bemg made a party defendant to an action, Judgment may be given action. 
against such person without action, in term time or vacation, in favor 
of anyone, either for money due or to become due, or to secure any 

VOL XXXI-24 
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person against contingent liability on behalf of the defendant in such 
Judgment, or both, if it be in favor of the same person. 

How confession SEC. 246. The confession shall be made, assented to, and acknowl-
made in snch C8'!e8, • 

edged, and judgment given in the same manner as a confession m an 
action pending; besides which, the confession shall be verified by the 
oath of the party making it,· and shall authorize a judgment to be given 
for a particular sum. If it be for money due or to become due it shall 
state plainly and concisely the facts out of which such indebtedness 
arose, and shall show that the sum confessed therefor is justly due or. 
to become due. 

Sa~e subject •. Ex- SEC. 247. If it be for the p~se of securing the rlaintiff in the 
ecnt1on when Judg- • • • 1. .1. •t h 11 la" d • 1 
mentforinstsllments. 3udgmentagamstacontm~ent m 11ty,1 s a statep m yan concJSe y 

the fact:; constituting sucn liability and shall show that the sum con
fessed therefor does not exceed the same. When judgment is given 
so as to be payable in installments, executions may issue to enforce the 
payment of such installments as they become due. 

CHAPTER TWENTY-EIGHT. 

OF SUBMITTING CONTROVERSY WITHOUT ACTION. 
Sec. 
248. Controversy may be submitted with

out action. 
249. Statement of the caBe and verifica

tion thereof. 

Sec. 
250. Statement to be filed with the clerk. 

Jurisdiction of court. 

sn~~~~de":if:~~ SEC. 248. Parties to a question in controversy which might be the 
action. subject of an action in a court of record, with such parties plaintiffs 

or defendants, may submit the same to the determination of such 
court without action, as in this chapter provided. 

Statement _of !he SEC 249. The parties as plaintiff and defendant shall state in writ-
CBSe and verification . • . . • , 
thereof. mg, a case contam1Iig the facts upon which the controversy depends, 

and subscribe the same in person or by their attornevs. Such state
ment shall be verified by the oaths of the parties, or: where there is 
more than one plaintiff or defendant, by. at least one of each, to the 
effect that the controversy is real, and the proceeding is taken in good 
faith to determine the rights of the parties. ,vhere either party to 
the controversy is a public corporation, or a private corporation, the 
statement of the case may be subscribed and verified by any person 

. who at the time sustains the relation to such corporation as would 
authorize the service of a summons upon him. 

Statrment to 00 SEC. 250. The statement shall be filed with the clerk, and from the 
filed with the clerk. d , l fil' h h 11 h • • d' ' f h Jurisdiction or court. ate of sue 1 mg t e court s a ave 3ur1s 1ct10n o t e controversy 

Judgment to be en
tered in journal; man
ner of entry. 

as if the same were an action pending after a special verdict found, 
and shall proceed to hear and determine the same accordingly. 

CHAPTER TWENTY-NINE. 

OF THE MANNER OF GIVING AND ENTERING JUDGMENT. 
Sec. 
2,'il. Judgment to be entered in journal;' 

manner of entry. 
:?ii:!. If counterclaim exceeds plaintiff's 

,lemand, judgment for rlefendant. 
:!ii::. Judgment in actions for the recov

ery of personal property. 
:?:,-1. 1Yhat entry to state in judgment for 

want of answer. 
:!-~-3. Judgment on demurrer. 

Sec. 

2?~- ,,'hen entry of ,udgment made. 
2i> 1. Judgment notWithstanding the ver

dict. 
258. When _entry of judgment made after 

mot10n for new trial decided in 
vacation. 

259. Entry of judgment after the time 
prescribed. 

SEc. 251. ~l! judgments shall be entered by the clerk in the journal, 
and shall specify clearly the amount to be recovered, the relief ~ranted 
or other detennination of the action. If entered in vacat10n th~ 
entry shall be entitled and dated suhstantially as follows: ' 
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UNITED STATES OF AMERICA,} 
District of Alaska. 
Precinct ---. 

District court for the district of Alaska. In vacation, after the 
---term, A. D. 19--. 
--- the---, A. D. 19--, 
as the fact may be, and such entry shall have the same effect as if 
entered in term time. In the entry of all judgments, except judg
ments by default for want of an answer, the clerk shall be subject to 
the direction of the court. 

371 

SEc. 252. If a counterclaim established at the trial exceed the plain- If counterclaim ex

tiff's demand so established judgment for the defendant shall be given ::~. f~=!i ~ 
for the excess; or if it appear that the defendant is entitled to any defend6nt. 

other affirmative relief judgment shall be given accordingly. 
SEC. 253. In an action to recover the possession of personal property 

I 
Ju~entinactions 

judgment for the plaintiff may be for the possession, or the value ;-~n!1 -::,o~;::_ of 
thereof in case a delivery can not be had, and damages for the deten-
tion thereof. If the property have been delivered to the plaintiff and 
the defendant claim a return thereof, judgment for the defendant 
may be for a return of the property, or the value thereof in case a 
return can not be had, and damages for taking and withholding the 
same. 

SEc. 254. When judgment is given for want of answer, the entry '!hatentrytostate 
shall state substantially that the defendant has been duly served with !:l~W!~ntforwan

t 

the summons and has failed to answer the complaint. When judgment 
i.H given on confession, with or without action, on the report of referees 
or on a controversy submitted without action, the entry shall state 
in like manner the confession and assent thereto, the report of the 
referees, or agreed case, as the case may be. 

SEC. 255. When a decision has been made sustainin~ or overruling m~ent on de• 
a demurrer, unless the party against whom the decision is made be • 
allowed to amend or plead over, judgment shall be given for the plain-
tiff or defendant, as the case may be, for such amount or relief, or to 
such effect, as it appears from the pleadinis he is entitled to; but if 
the case is otherwise at issue upon a question of fact, the court may 
order the entry of judgment to be delayed until such issue be tried 
or otherwise disposed of. • 

SEc. 256. Wlien judgment is Jiven in any of the cases mentioned wien e3trrotjudg
in the two sections last precedmg, unless otherwise ordered by the men ma e. 
court, it shall be entered by the clerk within the day it is given. . 
Except as in this section hereinafter provided, when a • trial by the 
court has been had jud~ent shall be entered by the clerk in conform-
ity with the decision Within two days from the time the same is filed; 
or if the trial be by jury, judgment shall be given by the court in 
conformity therewith, and entered by the clerk within two days from 
the time the verdict has been received; and in either case within the 
term at which such judgment is given. 

First. When the court is in doubt what judgment ought to be given, 
it may order the question to be reserved for argument or further con
sideration, and thereupon the entry of judgment shall be delayed until 
judgment be given; 

Second. When, within the time allowed to file a motion for new 
!rial, either party shall file a motion for a particular judgment, or for 
Judgment notwithstanding the verdict or decision; or, 

Third. When a motion for • new trial is filed within the time pre
~ri~ the entry of judgment shall be thereby delayed until the motion 
1s disposed of; .. . . 

Fourth. When, it:eon a trial bi the court, its decision is filed in vaca
t!on, the en!ry of juctgment shal he delayed ~ntil the expiration of the 
tune prescnbed to file a motion for a new trial. 
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Judgment, notwith- SEC. 257. When it appears from the,pleadings that the court has not 
standing the verdict. f d jurisdiction of the subjeet of the action or the person of the de en -

ant, or that the facts stated in the pleadings of the plaintiff or defendant, 
as the case may be, do not constitute a cause of action or defense thereto, 
on motion judgment shall be given for the plaintiff or defendant, as the 
case may be, notwithstanding the verdict or decision. 

m!'?t!:.¥!'1f1~t~~ SEc. 258. When a motion for new trial, for a particular judgment, 
t~on f?r new t_rtal de- or for a judgment notwithstanding the verdict, is decided in vacation, 
c1ded m vacation. h d • • hall b • • • d fil d ·th th l k -urth· th t e ec1s10n s e m wntmg an e w1 e c er . n 1 1n e 

day of such filing judgment shall be entered by the clerk in conformity 
with the decision. 

Entry of judgment SEC. 259. w·hen the clerk is unable or omits to enter judgment with-
after the time pre- • th • .b d • th" h t "f th • d t h b • scribed. m e time prescn e m 1s c ap er, 1 e JU gmen as een given 

in vacation, it may be entered at any time thereafter, of the date which 
it is actually entered; if it has been given in term time, it may be 
entered at any time during the term, of the day's proceedings on which 
it should have been entered, or, on motion of the party entitled, at 
any subsequent term, of the day on which it is actually entered. 

CHAPTER THIRTY. 

- OF LIEY JUDGMENT AND FINAL RECORD. 

Sec. 
260. Judgment to be lien from time of 

the docketing. 
261. Expiration of lien; when revived. 

Sec. 
262. Conveyance; when void as against 

lien. 
263. Clerk must make judgment roll. 
264. Final record; in what cases required. 

trt!~!~}~~;!f 
1 

SEkC. h26
1
o
1
• dlmkmeditahtely after: ththe en~rydof judgmd enktin aAny action.the 

eting. c er s a oc et e same rn e JU gment oc et. t any time 
thereafter, while an execution might issue upon such jud~ent, and 
the same remains unsatisfied in whole or in part, the plamtiff, or in 
case of his death his representative, may file a certified transcript of 
the original docket in the office of the recorder of any recording dis
trict that mav have been established in said district in accordance with 
law. Cpon the filing of such transcript the recorder shall docket the 
same in the judgment docket of bis office. From the date of docket
ing a judgment, as in this chapter provided, or the transcript thereof, 
such judgment shall be a lien upon all the real property of the defend
ant within the recording district or districts where the same is dock
eted, or which he may afterwards a<'quire therein, during the time an 
execution may issue thereon. 

w::J'~;{~~<l of lien: SEC. 261. Whenever, after the entry of judgment, a period of ten 
• years ;,ball elapse without an execution being issued on such judg

!nent, the li~n thereof shall expi-':e. If afterwards leave is giren to 
1s1me exeeut10n thereon, :t tramwnpt of the docket of the order allow
ing the same may be doeketed in any other recording district in said 
di,-triet in the same manner as a judgment. From the date of the 
doeketing sueh order, or a transcript thereof, the lien of the judg
ment shall hegin anew, and continue in all respects as upon the first 
doeketing- of the same. 

convernm·<>: wlH,n SEc. :!ll2. ~-\ con,·e.vance of real propert.v or an_v portion thereof or 
-;oid a-., 1i~11iw,t lieu. 

intPrest therein shall be ,·oid against the lien of a judgment unless 
,-neh eonveyance he recorded at the time of docketing such judgment 
or the tran,-eript thereof, as the case may be. _ 

Clerk must mak,· S1c:c. ::26!3. After docketing the J
0 udg· ment, and before the next 

judgment roll. 
regular term of eourt, the clerk shall prepare and file in his office the 
judgment roll, as provided in this section. 

First. If tht' eompl~int has not been an~wer~d bJ: anr defendant he 
,-hall attach together m the order of their filmg, 1ssurng and entrv 
the complaint. sulllmons, and proof of service,-and a copv ~f the ent:n: 
of judgment. • • 
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Second. In all other cases he shall attach together in like manner 
the summons and proof of service, the pleadings, bill of exceptions, all 
orders relating to change of parties, together with a copy of the entry 
of judgment, and all other journal entries or orders in any way involv
ing the merits and necessarily affecting the judgment. 

Third. In all cases the clerk shall attach upon the outside of the 
judgment roll a blank sheet of paper upon which he shall indorse the 
name of the court, the term at which judgment was given, the names 
of the parties to the action and the title thereof, for whom judgment 
was given, and the amount or nature thereof, and the date of its entry 
and docketing. 
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SEc. 264. Instead of the judgment roll prescribed in the section last wfu!t:~cor~JeJn 
preceding, there shall be a final record made of the cause, as provided reqw • 
in thiJ section. 

First. ,vhen in any a-ction it shall appear that the title to real prop
erty, or any interest therein, or any easement, franchise, or right in or 
to the same, is directly determmed or affected by the judgment therein, 
on motion of either party the court shall order that a final record be 
made of the case and the expense of such record shall be taxed as other 
disbursements of the action. 

Second. In all other actions, on motion of either party, the court 
shall order that a :final record be made of the case at the cost of the 
party moving for the same. 

When a :final record is ordered, it shall be made by the clerk within 
the time [rescribed to prepare a judgment roll by recording the 
papers an iournal entries required in such roll in the order prescribed 
therefor. 

CHAPrER THIRTY-ONE. 

OF THE ENFORCEMENT OF JUDGMENT. 

Sec. Sec. 
265. When judgment may be enforced by 283. 

execution. 
266. Different kinds of executions. 
267. By whom issued, what to contain 

and require. 
268. How endorsed by marshal and 

when returnable. 
269. When execution issued against the 

person. 

284. 

285. 

286. 

270. How person arrested on execution 287. 
imprisoned. 288. 

271. Execution against property may is-
sue after death of Judgment debtor, 289. 
except. • 

272. Exemption of homestead from judi- 290. 
cial sale. 

273. What property liable to execution 291. 
and what exempt. 

274 . .Execution against property, how 292. 
executed. 293. 

275. Same subject. 
276. When garnishee gives marshal cer- 294. 

tificate, how marshal to proceed. 
277. When marshal may leave personal 295. 

property in possession of judg- 296. 
ment debtor. 

278. Xo~ice of sale on execution, how 297. 
given. 

279. Sales, where and how made. 
280. "~hen_ marshal may adjourn sale. 
281. Bill ot sale and deliverv by marshal 299. 

of personal propertv: 
282. When execution not io issue except 300. 

by leave of the court and how 
leave obtained. 

Confirmation of sale of real estate, 
proceedings thereon. 

Who Hable for purchase money in 
case of eviction of :purchaser. 

Contribution among Joint judgment 
debtors. 

Sale of real propertr, when abso
lute and when subJect to redemp
tion. 

Who may redeem. 
When lien creditormayredeem from 

purchaser. 
When lien creditor mav redeem 

from redemptioner. • 
When judgment debtor may re

deem. 
Purchaser or redemptioner, when 
entitled to conveyance. 

Mode of proceeding to redeem. 
Court may restrain waste prior to 

conveyance. 
Who entitled to possession from 

time of sale to conveya9ce. 
Order to examine judgment debtor. 
Examination of judgment debtor, 

proceedings thereon. 
Restraining order against judgment 

debtor. 
When judgment debtor may be ar

rested. 
Order to examine garnishee, pro

ceedings thereon. 
What officers not liable t-0 answer 

as garnishee. 

SEC. 265. The person in whose favor a judgment is given which mZht~ i~r~~:ieg; 
requires the pt\yment of money, the delivery of real or personal prop- execution. 

. . 
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erty, or either of them, may at any time after the entry thereof have 
a writ of execution issued for its enforcement, as pmvided in this 
chapter. 

Different kind• of SEC. 266. There shall be three kinds of execution: One against the 
executions. d h • h. d th property of the judgment ebtor, anot er agamst 1s person, an e 

third for the delivery of the possession of real or personal property, 
or such delivery with damages for withholding the same. 

By whom issued, SEC. 267. The writ of execution shall be issued by the clerk and 
~~~ir~ contain a

nd directed to the marshal. It shall cont:lin the name of the court, the 
names of the parties to the action, and the title thereof; it shall sub
stantially describe the judgment, and, if it be for money, shall state 
the amount actually due thereon, and shall require the marshal sub
stantially as follows: 

First. If it be against the property of the judgment debtor and the 
judgment directs particular property to be sold, it shall require the 
marshal to sell such particular property and apply the proceeds as 
directed by the judgment; otherwise it shall require the marshal to 
satisfy the judgment, with interest, out of the personal property of 
such debtor; and if sufficient personal property can not be found, then 
out of the real property belonging to him on the day when the judg
ment was docketed m the recording district, or at any time thereafter; 

Second. If it be issued after the death of the judgment debtor, and 
be against real or personal property, it shall require the marshal to 
satisfy the judgment, with interest, out of any rroperty belonging to 
the deceased debtor in the hands of the debtor s personal represent
atives, heirs, devisees, legatees, tenants of real property, or trustees 
as such; 

Third. If it be against the person of the judgment debtor, it shall 
require the marshal to arrest such debtor and commit him to jail until 
he shall pay the judgment, with interest, or be discharged according 
to law. 

Fourth. If it be for the delivery of the possession of real or per
sonal property, it shall require the marshal to deliver the possession 

• of the same, particularly describing it, to the party entitled thereto, 
and may at the same time require t?e marshal to satisfy any costs, 
charge:'!., damages, or rents, and profits recovered by the same judg
ment, out of the personal property of the party against whom it was 
rendered, and the value of the property for which the judgment was 
recovered to be specified thereof, if a delivery thereof can not be had; 
and if sufficient personal property can not he found, then out of the 
real property, as provided in the fir;;t subdivision of this section, and 
in that respect it is to he deemed an execution against property. 

Hmv- endorsed by Si-:c. 268. The marshal shall indorse upon the writ of execution the 
marshal and when re- • h h • d h d h · h 11 
turnable. time w en e receive t e same. an sue execution s a be return-

able, within sixty days after its 1:eceipt by the marshal, to the clerk's 
office from whence it issued . 

• 11~~r!~at~:t~~iiU~ Si-:c. 2fHl. If the action be one in which the defendant might have 
son. been arrested. as provided by section ninety-nine, an execution against 

the person of the judgment debtor may be issued after the return of 
the execution against his property unsatisfied in whole or in part, as 
follow;..: 

First. 1Vhen it appears from the record that the cause of action is 
also a cause of arrest, as prescribed in section ninety-nine, such execu
tion mav issue of course; 

Second. \\'hen no such cause of arrest appears from the record. such 
execution may issue for any of the causes prescribed in section ninety
nine that may exist at the time of the application therefor, upon leave 
of the court or judge thereof: 

Third. When the defendant hns heen provisionally arrested in the 
action, or an order has been made allowing such arrest, and in either 
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case the order has not been vacated, such execution may issue of 
course: 

Fourth. When execution is issued against the person of the defend
ant by leave of the court, it shall be applied for and allowed in the 
manner provided in section one hundred for allowing a writ of arrest, 
except that the undertaking need not be for an amount exceeding the 
judgment. A defendant arrested on execution, who has not been 
arrested provisionally, may at any time be discharged from such 
arrest for the causes and in the manner provided in sections one hun
dred and twenty-one and one hundred and twenty-two for the discharge 
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of a defendant who has been provisionally arrested. • 
SEC. 270. A person arrested on execution shall be imprisoned in How~n~ 

jail, and kept at his own expense until satisfaction of the execution, g~efecu on P 
or his legal discharge, but the plaintiff shall be liable in the first 
instance for such expense, as in other cases of arrest, in the same 
manner and to the same extent as prescribed in sections one hundred 
and eighteen and one hundred and nineteen. 

SEc .. 271. Notwiths~nding- the death of a party ~fter judgment, P!:e~tio:ay~9! 
execution thereon agamst his property or for the delivery of real or after death of Judg
personal property may be issued and executed in the same manner and ment debtor, except. 

with the same effect as if he were still living, but such execution shall 
not issue within six months from the granting of letters testamentary 
or of administration upon the estate of such party without leave of 
the commissioner having authority to issue letters testamentary or of 
administration upon said estate. 

SEc. 272. The homestead of any family, or the proceeds thereof, ~emJ: 0n 3~°!:i 
shall be exempt from judicial sale for the satisfaction of any liability sale. m 
hereafter contracted or for the satisfaction of any judgment hereafter 
obtained on such debt. Such homestead must be the actual abode of 
and owned by such family or some members thereof. It shall not 
exceed two thousand five hundred dollars in value, nor exceed one 
hundred and sixty acres in extent if not located in a town or city laid 
off into blocks or lots, or if located in any such town or city, then it 
shall not exceed one-fourth of one acre. This Act shall not apply to 
decrees for the.foreclosure of any mortgage properly executed; but if 
the owners of such homestead be marriedi then it shall be executed by 
husband and wife. When an>: officer sha I levy upon such homestead, 
the owner thereof, or the wife, husband, ag-ent, or attorney of such 
owner, may notify such officer that he claims such premises as his 
homestead, describing the same by metes and bounds, lot or block, or 
legal subdivision of the United States, whereupon such officer shall 
notify the creditor of such claim, and if such homestead shall exceed 
the maximum in this section, and he deem it of greater value than 
two thousand. five hundred dollars, then he may direct the marshal to 
select three disinterested persons, who shall examine and appraise such 
homestead, under oath, commencing with the twenty acres of lot upon 
which the dwelling is located, appraising each lot or twenty acres sep-
arately; and if the same exceed two thousand five hundred dollars, then 
the marshai shall proceed to sell all in excess of two thousand five 
hundred dollars by lots or smallest legal subdivisionshoffering them in 
the order directed by the judgment debtor, if he c ooses to direct; 
otherwise he shall sell the same as aforesaid so as to leave the home-
stead as compact as possible. The homestead aforesaid shall be exempt 
from sale or any legal process after the death of the person entitled 
thereto for the collection of any debts for which the same could not 
have been sold during his lifetime. 

SEC. 273. All other pro=y includinS. franchises or rights or blWhat proP!;rty -~ • • . ' 1ia I e to execnw.on ""'" 1~terests therem, of the JU ent debtor s all be b e to an execu- what exempt. 
t10n, except as in this section provided. The following pro"P!"rty shall 
be exempt from execution if selected and reserved by the Judgment 
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debtor or his agent at the time of the levy, <!r as soon therea~r 
before sale thereof as the same shall be known to him, and not otherwISe: 

First. The earnings of the judgment debtor, for his personal serv
ices rendered at any tjme within. sixty days next precedi~g the lev:s of 
execution or attachment, when 1t appears by the debtors affidavit or 
otherwise that such earnings are necessary for the use of his family 
:supported in whole or in part by his labor; 

Second. Books, pictures, and musical instruments owned by any 
pe:rson, to the value of seventy-five dollars; 

T~ird. Necessary w:earin_g ap~rel owned by a~y person for t~e u~e 
• of himself or his family: PrrnJiaed, Watches or Jewelry exceedmg m 
value the sum of one hundred dollars shall not be exempt by virtue of 
this subdivision; 

Fourth. The tools, implements, apparatus, team, vehicle, har11c,3s, 
or library necessary to enable any person to carry on the trade, occu
pation, or profession by which such ~rson habitually earns his living 
to the value of five hundred dollars; also sufficient quantity of food to 
support such team, if any, for six months; the word "team" in this 
subdivision shall not be construed to include more than one yoke of 
oxen, or a span of horses or mules, or two reindeers, ot six dogs, as 
the case may be; . 

Fifth. The following property if owned by the head of a family 
• and in actual use or kept for use by and for his family, or when being 
removed from one habitation to .another on a change of residence: Ten 
sheep with one year's fleece or the yarn or cloth manufactured there
from; two cows and :five swine; household goods, furniture, and 
utensils to the value of three hnndred dollars; also food sufficient to 
support such animals, if any, for six months, and provisions actually 
provided for family use and necessary for the support of such person 
and family for six months; . 

•. Sixth. The seat or pew occupied by the head of a family or his 
family in a place of public worship; 

Seventh. All property of any public or municipal corporation; • 
Eighth. No article of :Rroperty, or if the same has been sold or 

exchanged, then neither the proceeds of such sale nor the articles 
received in exchange therefor, shall be exempt from execution issued 
on a judgment recovered for its price. 

P~~t1o~ 10 ~~ SEC. 27 4. When the writ of execution is against the property of the 
cuted. ' jud~ent debtor, it shall be executed by the marshal as follows: 

• . First. If property has been attached, he shall indorse on the execu
tion, and pay to. the clerk forthwith, the amount, if any, of the proceeds 
of sales of perishable property, or debts due the defendant received 
by him, sufficient to satisfy the judgment; 

• Second. If the j?dg!Ilen_t is not tlien satisfied and propertJ has been 
attached and remams m his custody, he shall sell the same or sufficient 
thereof to satisfy the judgment; 

Third. If then any portion of the judgment remains unsatisfied or 
if no property has been attached, ?r the same has been discharged: he 
shall levy on the property of the Judgment debtor sufficient to satisfy 
the judgment; 

Fourth. Property shall be levied on in like manner and with like 
effect as similar property is attached, as provided in sections one hun
dred and forty, one hundred and forty-one, and one hundred and 
forty-three, omitting the filing of the certificate provided for in section 
one hundred and forty-two; 

Fifth. Until a levy, propertv shall not be affected by the execution 
When property has been sold or debts received by the marshal 0 ~ 

~xecution, he shall pay the proceeds ther~of, or suff!cient to satisfy the 
Judgment, to the clerk by the day on which the wnt is returnable. 



FIFTY-SIXTH CONGRESS. SESS. I. CH. 786. 1900. 

Sixth. When property has been attached, and it is probable that such 
property will not be sufficient to satisfy the judg-ment, the execution 
may be levied on other property of the judgment debtor without delay. 
If after satisfying the Judgment any property or the proceeds thereof 
remain in the custody of the marshal, he shall deliver the same to the 
judgment debtor. 
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SEC. 275. In the case of property in the possession of or owing from Sameaubject. 

any garnishee mentioned in section one hundred and forty-three the 
marshal shall proceed as follows: 

First. If it appear from the certificate of the garnishee that he is 
owing a debt to the judgment debtor, which is then due, if such debt 
is not paid by such garnishee to the marshal on demand, he shall levy 
on the property of the garnishee for the amount thereof, in all respects 
as if the execution was against the property of the garnishee. But if 
such debt be not then due, the marshal shall sell the same according to 
the certificate, as other property; 

Second. If in like manner it appear that the judgment debtor has 
rights or shares in the stock of the garnishee, as provided in section 
one hundred and forty-three, the marshal shall sell the same according 
to the certificate, as other property; 

Third. If in like manner it appear that the garnishee has other per
sonal property of the judgment debtor in his possession, and the same 
has not been bailed to such garnishee for a period then unexpired, 
unless the same be delivered to the marshal on demand he shall levy 
upon the same wherever he may :find it. But if such property is in 
the possession of such garnishee upon a bailment then unexpired, the 
marshal shall sell the same, or the interest of the judgment debtor 
therein, according to the certificate, as other property. 

SEc. 276. When a marshal with an execution levies upon any of the _When garnishee 

l . d . bd. . . h f . h grves marshal certlfi-persona property ment10ne m su ivis10n t ree o section one un- cate. how marshal to 
dred and forty, and if the same is not delivered, paid, or transferred proceed. 

to him at the time, and the garnishee furnish him the certificate 
required in section one hundred and fortv-three, he shall :proceed 
thereafter in reference to such properti as provided in section two 
hundred and seventy-four of this title. Such property may be delh·-
ered, paid, or transferred to the marshal at the time of levy, or suffi-
cient thereof to satisfy the execution, and the marshal's receipt to the 
person, association, or corporation, as the case may be, shall be a 
sufficient discharge therefor. 

SEc 277 When the marshal shall levy upon personal property by When marshal may • • • • • .• leave pel"!IOnal proP: 
virtue of an execut10n, he may permit the judgment debtor to retam erty 1n J)O!lllession of 

th h f •• h. • t"] th d f 1 judgment debtor. e same, or any part t ereo , m 1s possess10n un i e ay o sa e, 
upon the defendant executing a written undertaking to the marshal 
with sufficient surety, in double the value of such :propertv, to the 
effect that it shall be delivered to the marshal at the time and place of 
sale, and for nondelivery thereof an action may be maintained upon 
such undertaking by the marshal or the plaintiff in the execution; but 
the marshal shall not thereby be discharged from his liability to the 
plaintiff for such prokrty. 

S 278 Bef 1 f t • t· th f Notice of sale on EC. . ore t e sa e o property on execu 10n, no ice ereo execution.howgiven. 
shall be given, as folJows: 

First. In case of personal property, by posting a written or printed 
notice of the time and place of sale in three public places within :five 
miles of the place where the sale is to take place, not less than ten 
days prior to the day of sale; one of said notices shall be posted on 
the door of the post-office nearest t-0 the place where the sale is to take 
place; 

Second. In case of real property, by posting a similar notice, par
ticularly describing the property, for four weeks prior to the day of 
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sale, in three public places as provided in the first subdivision of this 
section and publishing a copy thereof once a week, for the same period, 
in a newspaper published nearest to the place of sale. 

sales, where and SEC. 279. All sales of property upon execution shall be made by 
how made. auction, between nine o'clock in the morning and four o'clock in the 

afternoon. After sufficient property has been sold to satisfy the exe
cution, no more shall be sold. Neither the officer holding the execu
tion nor his deputy shall become a purchaser or be interested in any 
purchase at such sale. When the sale is of personal property capa
ble of manual delivery, and not in the possession of a third person, 
association, or corporation, it shall be within view of those who attend 
the sale, and be sold in .such pareels as are likely to bring the highest 
price, and when the sale is of real property, and consists of several 
known lots or parcels, they shall be sold separately or otherwise, as is 
likely to bring the highest price, or when a portion of such real prop 
erty is claimed by a third person and he requires it to be_ sold 
separately, such portion of it shall be sold separately. 

~en marshal may SEC. 280. If, at the time appointed for the sale, the marshal should 
adiourn sale. be prevented from attending at the place appointed, or, being present, 

should deem it for the advantage of all concerned to postpone the sale 
for want of purchasers, or other sufficient cause, he may postpone the 
sale not exceeding one week next after the day appointed, and- so 
from time to time for the like cause, giving notice of every adjourn
ment by public proclamation made at the same time. The marshal for 
like causes may also adjourn the sale from time to time, not exceeding 
thirty days beyond the day at which the writ is made returnable, with 
the consent of the plaintiff indorsed upon the writ . 

. Bill of sale and de- SEc. 281. When the purchaser of any personal fu. r°jerty capable of 
hvery by marshal of l d 1· d t • th • f t • • personal property. manua e 1very, an no m e possession o a 1r person, associa-

tion, or CO!l)oration, shall pay the purchase money, the marshal shall 
deliver to him the property, and if desired shall give him a bill of sale 
containing an acknowledgment of the _payment. In all other sales of 
personal property the marshal shall give the purchaser a bill of sale 
with the like acknowledgment. 

When execution not SEC. 282. ·whenever, after the entrv of judgment, a period of five 
to issue except by h 11 l • h t • • b • • d h • d leave of the co~and years s a e apse wit ou an execution emg issue on sue JU gment, 
how leave obtained. thereafter an execution shall not issue except as in this section provided: 

First. The party in whose farnr a judgment is given shall file a 
motion with the clerk of the court where the l'udgment is entered for 
leave to issue an execution. The motion shal state the names of the 
parties to the judgment. tlrn date of its entry, nnd the amount claimed 
to be due thereon, or the particular property of which the possession 
was thereby adjudged to sueh pnrty remaining undeliYered. The 
motion shall be subscribed and verified in like manner as a eomplaint 
in an action; 

Seeond. At any time after filing such motion the party may cause a 
summons to be sen·ed on the judgment debtor in like manner and with 
likti effect as in an action. In ease 8Ueh judgment debtor be dead, the 
summons may be served upon hi:,; representative by publication as in 
the ease of a nonresident, or bv actual service of the summons· 

Third. The summons shall be substantially the same a;,; in an 'action 
but instead of a notice therein required it shall state the amount claimed 
or th_e P:operty s<?u~~t to ~ recovered, in the manner prescribed in 
subd1ns10n one of tnIS sect10n; 

Fou_rth. The j~dgment debtor, or, in c~se of_ hi_s death_, his repre• 
sentatn·es, may file an answer to such mot10n w1thm the time allowed 
to answer a complaint in an action. alleging any defense to such motion 
which n~ay exist. If no answer be filed within _the time prescribed. 
the mot10n shall be allowed of eourse. The monng partv may demur 
or reply to the answer. The party opposed to the motion may demur 
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to the same or to the reply. The pleading shall be subscribed and veri
fied and the proceedings conducted as in an action; 

Fifth. The word "representatives" in this section shall be deemed 
to include any or all of the persons mentioned in subdivision two of 
section two hundred and sixty-seven in whose possession property of 
the judgment debtors may be which is liable to be taken and sold or 
delivered in satisfaction of the execution and not otherwise; 
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Sixth. The order shall specify the amount for which execution is to 
issue, or the particular property possession of which is to be delivered; 
it shall be entered in the journal and docketed as a judgment, and a 
roll thereafter prepared and filed, or a final record made of the pro
ceedings, as the case may be, in the same manner as a jud~ment. 

SEC. 283. Whenever real property is sold on execution the pro- fConflrnationofsale 

visi?ns of this se~ti~n s_hall apply_ to the subs~quent proceeding-s. ~eeJ:-gs:n.pro-
First. The plamt1ff m the wnt of execution shall be entitled, on 

motion therefor, to have an order confirming the sale at the term next 
following the return of the execution, or if it be returned in term time, 
then at such term, unless the judgment debtor, or, in case of his death, 
his representative, shall file with the clerk ten days before such term, 
or if the writ be returned in term time, then five days after the return 
thereof, his objections thereto; • 

Second. If such objections be filed, the court shall, notwithstanding, 
allow the order confirming the sale, uriless on the hearing of the motion 
it shall satisfactorily appear that there were substantial irregularities 
in the proceedings concerning the sale, to the probable loss or injury 
of the party objecting. In the latter case, the court shall disallow the 
motion and direct that the property be resold, in whole or in part, as 
the case may be, as upon an execution received of that date; 

Third. Upon the return of the execution the marshal shall pay the 
proceeds of the sale to the clerk, who shall then apply the same, or so 
much thereof as may be necessary, in satisfaction of the judgment. If 
an order of resale be afterwards made, and the property sell for a greater 
amount to any person other than the former furchaser, the clerk shall 
:first repay to such purchaser the amount of his bid out of the proceeds 
of the latter sale; 

Fourth. Upon a resale the bid of the purchaser at the former sale 
shall be deemed to be renewed and continue in force, and no bid shall 
be taken except for a greater amount. If the motion to confirm be 
not heard and decided at the term at which it is made, it may be con
tinued and heard and determined before the judge, or at any term 
thereafter. An order confirming a sale shall be a conclusive determi
nation of the regularity of the proceedings concerning such sale, as to 
all persons in any other action, or froceeding whatever; 

Fifth. If, after the satisfaction o the judgment, there be any pro
ceeds of the sale remaining, the clerk shall pay such proceeds to the 
judgment debtor,or his representative, as the case may be, at anytime 
~fore the order is made, upon the moti_Qn to confi~ t~e sale, pro
vided such party file with the clerk a waiver of all obJections made or 
to be made to the proceedings concerning the sale; but if the sale be 
c~nfinned, such pr()('eeds shall be paid to such party of course, other-

-WISe they shall remain in the custody of the clerk until the sale of the 
property has been disposed of. . bl i 

. SEc. 284. If the purchaser of real property sold on execution, or c:!
0 
J:ne; !J; = 

his successor in interest be evicted therefrom in consequence of the of eviction of pur
!eversal of the judgme~t, he may recover the price _paid, wit~ le~l chaser. 

Interest and the costs and disbursements of the action by which ne 
was evicted, from the plaintiff in the writ of execution. 

S 285 Wh I• bl ti •nst raI Contributionamong 
EC. • en property :ta e to an execu on ag&1 seve joint judgment debt.-

persons is sold thereon, and more tBan a due proportion of the judg- ors. 
ment is levied upon the "()roperty of one of tliem, or one of them pays 
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without a sale more than his proportion, he may compel contributions 
from the others; and when a judgment is against several, and is upon 
an obligation or contract of one of them as security for another, and 
the surety pays the amount, or any part thereof, either by sal~ o~ his 
property or before sale, he may compel repayment from the prmmpal. 
In such cases the person so paying or contributini shall be entitled to 
the benefit of the judgment to enforce contribution or repayment, if 
within thirty days after his payment he file with the clerk of the court 
where the judgment was rendered notice of his payment and claim to 
contribution or repayment; upon filing such notice the clerk shall_ 
make an entry thereof in the margin of the docket where the judg
ment is entered. 

Sale r real prop- SEC. 286. Upon a sale of real property, when the estate is less than 
:;.r•w';;e!nsuit;:\u~ a leasehold of two years' unexpired term, the sale shall be absolute. 
reMmption. In all other cases such property shall be subject to redemption, as 

hereinafter provided in this chapter. At the time of sale the marshal 
shall give to the purchaser a certificate of the sale containing-

First. A particular description of the property sold; 
Second. The price bid for each distinct lot or parcel; 
Third. The whole price paid; 
Fourth. When subject to redemption, it shall be so stated. 
The matters contained in such certificate shall be substantially stated 

in the marshal's return of his proceedings upon the writ. 
Whomayredeem. SEc. 287. Property sold subject to redemption, as provided in the 

last section, or any part thereof separately sold, may be redeemed by 
the following persons, or their successors in interest: 

Fir8t. The judgment debtor, or his succes8or in interest, in the 
whole or any part of the prope.rty separately sold; 

Second. A creditor having a lien by judgment, or mortgage, on any 
portion of the property, or any portion of auy part thereof, separately 
sold, sub8equent in time to that on which the property was sold. 

The persons mentioned in subdivision two of this section, after hav
ing redeemed the property, are to be termed redemptioners. 

When lien creditor SEC. 288. A lien creditor may redeem the property within sixty 
ma,redeemfrompur- d f h d t f th d • fi • th 1 .b • h chaser. ays rom t e a e o e or er con rmmg e sa e, y paymg t e 

amount of the purchase money, with interest at the rate of eight per 
eentum per annum thereon from the time of :;ale, together with the 
amount of any taxe:; whieh the pun·haser may han paid thereon, and 
if the purchaser be abo a creditor hnvii1g a lic>u prior to that of the 
redemptioner, the amount of ,meh lien with interest. 

When lien creditor S1<:c. ~89. If the propertv be so redePmed, any other lien creditor 
may redeem from "t} • • t d f • th l d t· • d • redemptioner. may, w1 un six y uys rom • e a,-t re emp 1011, agam re Pem it. on 

paying the smn pnid ou the la,-t rednnption, with interest at the rate 
of eight per cPntum per annum thPreon from the date of tlw last pre
ceding redemption in addition. together with any faxps whieh the last 
redemptioner may have pni<l thereon, and. unles,-; his lien hp prior to 
thnt of ,-;uch redemptioner,. the amount of such lien. with interest. 
The property may be again, and as often as any lien creditor or 
rtdemph';m~r i,-;_ di.-.po,,ed,. redeemed fron? the last previo~1s redemp
tioner. w1thm sixty days from the date of the last redempt10n, on pay
ing the ,-;um paid on the last pre\"iow; redemption. with interest at the 
rati> of eight pPr ePntum per annum thereon from the date of such 
previou,-; redemption. together with the amount of any taxes paid 
thereon hy ;-;ueh Ja,c;t redemptioner. and the amount of a1iv liens held 
by sueh last redemptioner. prior to his own, with interest. 

When judgment Si-:c. 2!H). The judgment d_ebtor,_or his ;;u<·ces~or in_ interest, mny 
debtor may redeem. h h · redeem t e property at any tnne pnor to t e contirmnt10n of sale on 

paying the amount of the purcha,-e money, with intere,-t at the ~ate 
o~ eight per centumyer annum dt~rton from the date of sale, together 
with the amount of any taxes wmch the purchaser may have pnid 
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thereon after the purchase. But if the judgment debtor do not 
redeem until after the confirmation of the sale, thereafter he shall 
redeem within twelve months from such order of confirmation and 
not otherwise. 
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SEc. 291. If redemption be not made as prescribed in this Act, or d Pur_chaserhor re-

h d • • d d • d f • t d h 11 h l d emptioner, w enenW en re emption 1s ma e an a peno o SIX y ays s a ave e apse titled to conveyance. 
without any other redemption, the purchaser or the redemptioner, as 
the case may be, shall be entitled to a conveyance from the marshal. 
If the judgment debtor redeem at any time before the time for redemp-
tion expires, the effect of the sale shall terminate and he shall be restored 
to his estate. 

SEC. 292. The mode of redeeming shall be as provided in this sec- tol\fedode of proceeding 

t . r-
IOn. . 

The person seeking to redeem may redeem by paying to the mar
shal the sum required. The marshal shall give the person redeeming 
a certificate, as in case of sale on execution, adding therein the sum 
paid on redemption, from whom redeemed, and the date thereof and 
shall at once give notice of such redemption to the party from whom 
redeemed. A party seeking to redeem shall submit to the marshal 
the evidence of his right thereto, as follows: • 

First. If he be a lien creditor, a copy of the docket of the judg
ment under which he claims the right to redeem, certified by the clerk 
of the court where such judgment is docketed., or if he seek to redeem 
upon a mortgage, the certificate of the record thereof; 

Second. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself or agent; an affidavit by himself or 
agent showing the amount then actually due on the judgment or 
mortgage; 

Third. If the redemptioner or purchaser have a lien prior to that of 
the lien creditor seeking to redeem, such redemptioner or purchaser 
shall submit to the marshal the like evidence thereof and of the 
amount due thereon, or the same may be disregarded. 

When two or more persons apply to the marshal to redeem. at the 
same time, he shall allow the person havin~ the prior lien to redeem 
first, and so on. The marshal shall immediately pay the money over 
to the person from whom the property is redeemed, if he attend at 
the redemption, or if not, at any time thereafter when demanded. 
Where a marshal shall wronJ!{ully refuse to allow any person to 
redeem, his right thereto shafl not be prejudiced thereby, and upon 
the submission of the evidence and the tender of the money to the 
ma;shal as herein provided, he may be required by order of the court 
or Judge thereof to allow such redemption. 

SEC. 293. Until the expiration of the time allowed for redemption, w~~~ri~:ro =:. 
the court or judge thereof may restrain the commission of waste on ance. 
the property by order granted with or without notice, on the applica-
tion of the purchaser or judgment creditor; but it shall not be deemed 
waste for the person in possession of the property at the time of sale 
or entitled to possession afterwards during the period allowed for 
redemption to continue to use it in the same manner in which it was 
previously used, or to use it in the ordinary course of husbandry, or 
to make the necessary repairs to buildings thereon, or to use wood or 
tim her on the property therefor, or for the repair of fences, or for fuel 
in his family while he occupies the propertv. 

S 29 • Th h fr h da ~ f 1 t"l al Who entitled to pos. EC. ':I'.. e pure aser om. t e y o sa e un I a res e or a sell!li.on from time of 
redemption, and a redemptioner from the day of his redemption until sale to conYeyance. 

another redemption, shall be entitled to the possession of the property 
purchased or redeemed unless the same be in the possession of a ten-
ant holding under an u~expired lease, and in such case shall be entitled 
to receive from such tenant the rents or the value of the use and occu-
pation thereof during the same period. 
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Order to examine SEC. 295. After the issuing of an execution against property, and 
jndgment debtor_ la" ":ff • h • th • upon proof by the affidavit of the p mt1 m t e writ, or o erwise, 

to the satisfaction of the court or judge thereof that the judgment 
debtor has property liable to execution which he refuses to apply 
wward the satisfaction of the judgment, such court or judge may, by 
an order, require the judgment debtor to appear and answer under 
oath concerning the same before such court or judge, or before a 
referee appointed by such court or judge, at a time and place specified 
in the order . 

. Examination of SEC. 296. On the appearance of the judgment debtor, he may be -
JUdgmentdebtor,pro- • d h • h" H" • t· "f ceedings thereon. examme on oat concernmg is property. 1s examma 10n, 1 

iequired by the plaintiff in the writ, shall be reduced to writing and 
filed with the clerk by whom the execution was issued. Either party 
may examine witnesses in his behalf, and if by such examination it 
appear that the judgment debtor has any property liable to execution 
toe court or judge before whom the proceeding takes place, or to 
whom the report of the referee is made, shall make an order requiring 
the judgment debtor to apply the same in satisfaction of the judgment 1 or that such property be levied on, by execution, in the manner and 
with the -effect as provided in this chapter, or both, as may seem most 
likely to effect the object of the proceeding. 

R!is~in.f 0rd e~ SEC. 297. At the time of allowing the order prescribed in section 
:,. Jn gmen two hundred and ninety-six, or at any time thereafter pending the 

:proceeding, the court or judge may make an order restraining- the 
Judgment debtor from selling, transferrin~, or in any manner dispos
ing of any of his property liable to execution pending the proceeding. 
For disobeying any order or requirement authorized by sections two 
hundred and ninety-five, two hundred and ninety-six, and two hun
dred and ninety-seven the judgment debtor may be punished as for a 
contempt. 

de~:nnt,~d'i,~ean/ SEC. 298. Instead ~f the_ order requiring th~ attendance of the judg
rested. ment debtor, as provided m the last two sect10ns, the court or Judge 

may, upon proof by affidavit of the party, or otherwise to his satisfac
tion, that there is danger of the debtor leaving the district, or conceal
ing himself therein, and that there is reason to believe he has property 
which he unjustly refuses to apply to such judgment, issue a warrant 
requiring the marshal to arrest him and bring him before the court or 
judge. Upon being brought before the court or judge he may be 
examined on oath, and if it then appear that there is danger of the 
debtor leaving the distri<;t, and that he has property which he unjustly 
refused to apply to such Judgment, he may be ordered to enter into an 
undertaking with one or more sureties that he will from time to time 
attend before the court or judge, as may be directed, and that he will 
not, during the pendency of the proceedings, dispose of any portion of 
his property not exempt :from execution. In default of entering into 
such undertaking he may be committed to jail by warrant of the judge. 

Order to examine SEC 299. vVhenever the marshal with an execution against the ~arm,hee. proceed• • . • ' 
mg, thereon. property of the Judgment debtor, shall apply to anv person or officer 

mentioned in suhdh:ision three of section OJ?e hun~red and forty for 
the purpose of levym~ on any property therein mentioned, such person 
or officer shall forthwith give to the marshal a certificate in the manner 
prescribed in section one h~ndred an~ forty-two. If such person or 
officer refuse to do so, or If the certificate be unsatisfactory to the 
plaintiff in !he wri~, he may in like manner have the order prescribed 
~n sueh sect10n agamst such person or o~cer. Thereafter the proceed
mg ~1pon such order shall be conducted 1_n the manner prescribed from 
sect10n one hundred and fifty-two to section one hundred and sixty-one 
indu:;ive. ' 

What officers not ~ , 300 N bl" ffi · ~h 11 b 1· bl • h f liable to answer as ._:EC. , " • -'- 0 pu IC O cer S a e Ia e as garrns ee or moneys 
garnishee. in his posst•ssion as such officer, belonging to or claimed by any judg

ment debtor. 
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CHAPTER THIRTY-TWO. 

OF ACTIONS TO RECOVER THE POSSESSION OF REAL PROPERTY. 

Sec. 
301. Who may bring such action, and 

against whom. 
302. When landlord may be made de

fendant in place of tenant. 
303. What to be pleaded in complaint. 
304. Defendant not to be allowed to give 

evidence in certain matters, un
less. Judgment, when conclusive 
against landlord. 

305. What the jury shall find by their 
verdict. 

306. What damages may be recovered, 
and when the value of permanent 
improvements may be set off 
against such damages. 

307. Verdict when right of possession 
expires after commencement of 
action. 

Sec. 
308. Order to make survey of the prop

erty. 
309. Same subject. 
310. Action not to be prejudiced by 

alienation of person in possession. 
311. Mort~ee can not maintain action 

~nst mortgagor. 
312. Action by tenant in common or for 

dower, what must be shown. 
313. Action against lessee on failure to 

pay rent. 
314. When judgment conclusive, and 

upon whom. 
315. Possession not to be affected by or

der allowing new trial. 
316. Admessurement of dower after 

judgment. 
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SEC. 3~1. Any person wh? has a legal estate in real property, a~da ac'Wo1i,m:iJ>~ 
present right to the :p<?SSess1on thereof, may recover sucli_possess1on, whom. 
with damages for witholding the same, by an action. Such action 
shall be commenced against the person in the actual possession of the 
property at the time, or, if the property be not in the actual posses-
sion of anyone, then against the person acting as the owner thereof. 

SEc. 302. ~ d~fendant ~ho is in actual possession may, for _answ~r, be'!!1:J1e1::f:J:n~ 
plead that he 1s m possess10n only as· tenant of another, nammg hrm place of tenant. 
and his place of residence; and thereupon the landlord, if he apply 
therefor, shall be made defendant in {>lace of the tenant, and the act10n 
shall proceed in all respects as if onginally commenced against him. 
If the landlord do not apply to be made defendant within the day the 
tenant is allowed to answer, thereafter he shall n6t be allowed to, but 
he shall be made defendant if the plaintiff .require it. If the landlord 
be made defendant on motion of the plaintiff, he shall be required to 
appear and answer within twenty days from notice of the pendenc:y of 
the action and the order making him def.endant, or such further time 
as the court or judge thereof may prescribe. 

SEC. 303. The plaintiff in his complaint shall set forth the nature of in ':!-~~l:t~. pleaded 
his estate in the property, whether it be in fee, for life, or for a term 
of years, and for whose life, or the duration of such term, and that he 
is entitled to the possession thereof, and that the defendant wrongfully 
withholds the same from him to his damage in such sum as may be 
therein claimed. The _property shall be described with such certainty 
as to enable the possess10n thereof to be delivered if a recovery be had. 

SEc. 304. The defendant shall not be allowed to give in evidence any a.11~:t:-tJ~! ~~ 
estate in himself, or another in the property, or any license or right denceincertain mat
to the possession thereof, unless the same bf' pleaded in his answer. ters, unless. 

If so pleaded, the nature and .duration of such estate, or license, !)r 
right to the ~session shall be set forth with the certainty and partic-
ularity required in a complaint. If the defendant does not defend for 
the whole of the property, he shall specify for what particular part he 
does defend. In an action against a tenant the judgment shall be con- co!~1~~e~~a'r~~~ 
elusive against the landlord who has been made defendant in :p~ce of landlord. 

the tenant to the same extent as if the action had been ongmally 
commenced against him. • 

SEC. 305. The jury by their verdict shall :find as follows: nn':t\t:J~~~~~n 
First. If the verdict be for the plaintiff, that he is entitled to the. • 

possession of the property described in the comvlaint, or some part 
thereof, or some undivided share or interest in either, and the nature 
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and duration of his estate in such property, part thereof, or undivided 
share or interest in either, as the case may be; 

Second. If the verdict be for the defendant, that the plaintiff is not 
entitled to the possession of the property described in the complaint, 
or to such part thereof as the defendant defends for, and the estate in 
such property or part thereof, or license or right to the possession of 
either, established on the trial by the defendant, if any; in effect as 
the same required to be pleaded. 

bewhr~~~~~:a~s ~~a _ShEhc.
1
3d~6. Tthhe plaintitff sfhallthonly be enfti!led to recovter damdag-es tfhor 

when the !alue of wit o mg e proper y or e term o six years nex prece mg e 
~~:n,:;~; ~~~!f~'ir commencement of the action, and for any period that may elapse from 
againstsuchdamages. such commencement to the time of giving a verdict therein, exclusive 

of the use of permanent improvements made by the defendant. When 
permanent improvements have been made upon the property by the 
defendant, or those under whom he claims, holding under color of 
title adversely to the claim of plaintiff, in good faith, the value thereof 
at the time of trial, not exceeding such damages, shall be allowed as a 
set-off. • 

?erdict :when rifrht SEC. 307. If the right of the plaintiff to the possession of the property 
~ft~:::~n~J:.'::i expire after the commencement of the action, and before the trial, the 
of action. verdict shall be given according to the fact, and judgment shall be 

given only for the damages. 
Order to make sur- SEC. 308. The court or judge thereof, on motion, and after notice to 

vey of the property. h f h d h t e adverse party, may, or cause s own, grant an or er allowing t e 
party applymg therefor to enter upon the property in controversy, 
and make survey and admeasurement thereof, for the purposes of the 
action. 

Same subject. SEC. 309. The order shall describe the property, and a copy thereof 
shall be served upon the defendant, and thereupon the party may enter 
upon t4e property and make such survey and admeasurement, but if any 
unnecessary injury be done to the premises he shall be liable therefor. 

Acti<?n not t<? be SEc 310 An action for the recovery of the possession of real prop-pre 1ud,ced by ahena- • . • . . . . . 
tion_ of person in pos- ertv agamst a person m possesswn can not be preJud1ced by an,· ahen-
sesswn. ation made by such person either before or after the commenceinent of 

the action; but if such alienation be made after the commencement 
of the action, and the defendant does not satisfy the judgment recov
ered for damages for withholding the possession, such damages may 
be recovered by action against the purchasPr. 

m~f~f:f;,e ~~~;~0; SEc. 311. A mortgage of real property shall not be deemed a con
against mortgagor. veyance so as to enable the owner of the mortgage to reco,·er posses

sion of the real property without a foredo;;iere and sale according to 
law. and a judgment thereon. 

'"";~;ci:~~ ::ti'.;r':i~~:J~ 8Ec. 312. In an action for the recovery of dower before admeasure
whut must tc shown. ment, '?r ~_v a tenant in _conm1?1! of real pr?pert_v agai_nst_ a cotenant, 

the plamtiff ,shall show, rn add1hon to thP endenee of his right of pos
ses,non, that the defendant either denied the plaintiff's right or did 
some act amountin~ to llueh denial. 

Action against Jes- S ' 3l'J \·'~h • , f l . f } t • d th f "} f -~•· ,.n falJ,ire ro pav EC. "· , en In case o a ease o rea proper ) an e a1 ur~ o 
Mlt. • tenant to pay rent, the lan1lord has ~ subsisting right to reenter for 

such a failure, and mav brmg an action to recover the possession of 
such property, and such action is equivalent to a demand of the rent 
~nd a reent!Y upon the proper~y. But if, ~t ~n_v time before judgment 
m such act10n, the lessee or his successor m mterest as to the whole or 
a part of the property pay to the plaintiff or bring into court the 
amount of rent then in arrear, with interest, and the costs of the action, 
and perform the other covenants 01" agreements on the part of the Ies
:-:ee, he shall he entitled to continue in the possession according to the 
terms of the lease. 

eo~;: 1Je~'~!.fu~~ SEC. 31-!. In an action to recover the possession of real propertv the 
whom. judgment therein shall be conclusive as to the estate in such property 
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and the right to the possession thereof, so far as the same is thereby 
determined, upon the paity against whom the same is given and 
against all persons claiming from, through, or under such party after 
the commencement of such action, except as in this section :provided. 
When service of the summons is made by publication and Judgment 
is given for want of answer, at any time within two years from the 
entry thereof, the defendant or his successor in interest as to the 
whole or any part of the property shall, upon application to the court 
or judge thereof, be entitled to an order vacating the judgment and 
granting him a new trial upon the payment of the costs of the action. 

SEC. 315. If the plaintiff has taken possession of the property before Possession not to be 

th • d • 'd d t • l ted 'd d • th affected by order al-e JU gment IS set asI e an a new na gran , as provI e In e lowing new trial. 
section last preceding, such possession shall not be thereby affected in 
any way, and if judgment be given for the defendant in the new trial 
he shall be entitled to restitution by execution in the same manner as 
if he were plaintiff. 

SEC. 316. In an action to recover the possession of real property d Admeasurem~nt of 

b • d h" • • t "f h +~te • ower after Judg-Y a tenant In ower or 1s successor m rn erest, I sue a Swi, m ment. 
dower has not been admeasured before the commencement of the 
action, the P.laintiff shall not have execution to deliver the possession 
thereof until the same be admeasured, as follows: 

First. At any time after the entry of judgment in favor of the 
plaintiff, he may, upon notice to the adverse party, move the court for 
the appointment of referees to admeasure the dower out of the real 
property of which the possession is recovered by the action. The 
court shall allow such motion unless it appear probable on the hear
ing that a partition of such property can not be made without preju
dice to the interests of the other owners. In the latter case the court 
shall disallow the motion, and thereafter the plaintiff shall only pro
ceed for partition or sale of such real property as provided in the 
chapter of this code entitled '"Of Actions for the Partition of Real 
Property;" 

Second. If the court allow the motion, thereafter the proceedings 
shall be conducted as provided in such chapter. At any time after 
the confirmation of the report of the referees the plaintiff may have 
execution for the delivery of the possession of the property according 
to the admeasurement thereof, and for the damaies recovered, if any, 
for withholding the same, if such damages remam unsatisfied; 

Third. If the motion for admeasurement be made at the term at 
which judgment was given, the notice thereof shall be served on the 
adverse party at such time as the court by general rule or special 
order may prescribe. 

CHAPTER THIRTY-THREE. 

OF ACTIONS FOR XUISANCE, WASTE, AND TRESPASS ON REAL PROPERTY. 

Sec. Sec. 
317. Printe nuisance, and action there- 320. Sureties in undertaking, when to 

for; when warrant allowed to justify. 
abate it. 321. Action for waste, and judgment 

318. How warrant issued, and mode of therein. 
proceeding under. 322. Actions for trespass in particular 

319. When defendant may have stay of cases, and of judgment therein. 
warrant. , 323. Same subject. 

SEc. 31'7. Anh person whose _property is affected bi a private Prid ·vatti~ nlllih·san
1
ce, . . . "k an ac on t ere or; nmsance, or w ose personal enJoyment thereof IS m e manner when warr,u_1t al-

thereby affected, may maintain an action for ~ therefor. If lowed to abate Jt. 

judgment be pven for the plaintiff in such action 1 he may~in addition 
to the execution to enforce the same, on motion, nave an order allow-

VOL XX.XX--~ 
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ing a warrant to issue to the marshal to abate such nuisance. Such 
motion must be made at the term at which judgment is given, and 
shall be allowed of course, unless it appear on the hearing that the 
nuisance has c~ased, or that such remedy is inadequate to abate or 
prevent the continuance of the nuisance, in which latter ca.'le the 
plaintiff may froceed to have the defendant enjoined. 

~ow:i~nti'""'1· SEC. 318. I the order be made, the clerk shall thereafter, at any 
fi:'g u~de~. 

0 
procee - time within six months, when requested by the plaintiff, issue such 

waITant directed to the marshal, requiring him forthwith to abate the 
nuisance at the expense of the defendant, and return the warrant as 
soon thereafter as may be, with his proceedings indorsed thereon. 
The expense of abating the nuisance may be levied by the marshal on 
the property of the defendant, and in this respect the warrant is to be 
deemed an execution against property. 

m~~1li::es~1~f';:~~ . SEC. 3hl9.dAft adny time before t~e orderh is made, O; dthe wharranft 
ran·t. issues, t e e en ant may, on motion to t e court or JU ge t ereo , 

have an order to stay the issue of such warrant for such period as may 
be necessary, not exceeding six months, and to allow the defendant to 
abate the nuisance himself, upon his giving an· undertaking to the 
plaintiff in a sufficient amount, with one or more sureties, to the satis
faction of the court or judge thereof, that he will abate it within the 
time and in the manner specified in such order. 

~retieshin un~er- SEC. 320. If the plaintiff is not notified of the time and place of the 
g'iy.ng, w en to ins- a:pplication for the order provided for in section three hundred and 

nmeteen, the sureties therein provided for shall justify as bail upon 
arrest, otherwise such justification may be omitted, unless the plaintiff 
require it. If such order be made and undertaking given, and the 
defendant fails to abat~ such nuisance within the time specified in said 
order, thereafter, at any time within six months, the warrant for the 
abatement of the nuisance may issue as if the same had not been 
stayed. 

Act1on for whaste. SEC. 321. If a guardian, tenant in severaltv or in common for life 
and Judgment t ere- f • 1 · • h 
on. or or years, of rea property, commit waste t ereon, any person 

injured thereby may maintain an action for damages therefor against 
such guardian or tenant, in which action there may be judgment for 
treble' damages, forfeiture of the estate of the party committing or 
permittin~ the waste, and of eviction from the property. But judi!
ment of fodeiture and eviction shall only be given in favor of the 
person entitled to the reversion against the tenant in possession when 
the injury to the estate in reversion is determined in the action to be 
equal to the value of the tenant's estate or unexpired term, or to have 
been done or suffered in malice . 

. Actio?• for trespa.-.• 8Ec. 322. Whenever anv person shall cut down, girdle, or otherwise 
m yart1ct1l11r cases, • - ff • - b h b h 1 
an< or judgment m1ure, or carry o any tree, tun er, or s ru on t e and of another 
ibereon. person, or on the street or highway in front of any person's house, 

village, town, or city lot, or cultivated grounds, or on the commons or 
pubhc grounds of any village, town, or city, or on the street or high
way in front thereof, without lawful authority, in an action by such 
person, village, town, or city against the person committing such tres
passes, or any of them, if judgment be given for the plaintiff it shall be 
given for treble the amount of damages claimed or assessed therefor, 
as the case mav be. 

:,;am .. ,uhjel't. SEc. 323. If upon the trial of such action it shall appear that the 
trespass wa~ casual or involuntary, o~ that the defendant had probable 
eause to believe that the land on which such trespass was committed 
was his own. or that of the person in whose service or by whose direc
tion the act was done, or that such tree or timber was taken from unin 
cl~sed woodland for the pt~r:po~e o! r~pairing any fublic highway oi
bndge upon the land or ad101mng it. Judgment shal onlv he given for 
Hingle carnages. • 
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CHAPTER THIRTY-FOUR. 

ACTIONS ON OFFICIAL UNDERTAKINGS, AND FOR FINES AND FORFEITURES. 

Sec. 
324. Official undertakings, to whom 

deemed a security. 
325. Who may maintain action ,hereon. 
326. When leave must be obtained be

fore action can be commenced. 
327. Judgment no bar to action for an

other delinquency. 
328. Amount of judgment. 

Sec. 
329. ,vho may maintain action for fines 

and forfeitures. 
330. Actions for penalties not to exceed 

certain amount. 
331. Judgment by collusion between 

plaintiff and defendant. 
332. Disposition of fines and forfeitures. 

SEC. 324. The official undertaking or other security of a public offi- in Ogsfff
0
ia 1h unddertak,; 

t t ·t t h • • al bl' • , w om eeme,. cer o any coun y, c1 y, own, or ot er mumc1p or pu 1c corporation a security. 

of like character therein, shall be deemed a security to the United 
States, or to such city, town, or other municipal or public corporation 
as the case may be, and ulso to all persons severally for the official 
delinquency ~inst which it is intended to provide. 

• • • • Who may maintain SEC. 325. hen a public officH, by official misconduct or neglect of action thereon. 
duty, shall forfeit his official undertaking or other security, or render 
his sureties therein liable upon such undertaking or other security, 
any person injured by such misconduct or neglect, or who is by law 
entitled to the benefit of the security, may maintain an action thereon 
in his own name, against the officer and his sureties, to recover the 
amount to which he may by reason thereof be entitled. 

SEc. 326. Before such action can be commenced by a plaintiff other ob~:~~rem~~ 
than the United States, or the municipal or public corporation named can be comn'::ced~ 
in the undertaking or other security, leave shall be obtained of the 
court or judge thereof where the action is triable. Such leave shall 
be granted upon the production of a certified copy of the undertaking 
or other security, and an affidavit of the plaintiff, or some person in 
his behalf, showing the delinquency. But if the matters set forth in 
the affidavit be such that, if true, the party applying would clearly not 
he entitled to recover in the action, the leave shall not be granted. If 
it does not appear from the complaint that the leave herein provided for 
has been granted, the defendant on motion shall be entitled to judgment 
of nonsuit; if it does, the defendant may controvert the allegation, 
and if the issue be found in his favor, Judgment may be given ac-
cordingly. • 

S 327 A • d • f f f d 1· h 11 Judgmentnobarto EC. . JU gment In avor o a party or one e mguency s a action for another de-
not preclude the same or another party from maintainmg another linquency. 

action on the same undertaking, or other security, for another delin-
quency. . 

SEC. 328. In an action upon an official undertaking or other security, m~~-ount of J 
nd g

if judgment has already been recovered against the surety therein, 
other than by confession, equal in the aggregate to the penalty or any 
part thereof of such undertaking- or other security,and if such recov-
ery be established on the trial, Judgment shall not be given against 
such surety for an amount exceeding such penalty, or such portion 
thereof as is not already re41overed against him. 

S 399 F' d f rf • be d b t" • Who may maintain EC. .... . Ines an o e1tures may recovere y an ac ion In action for fines and 
the name of the officer or person to whom they are by law given, or forfeitures. 

in the name of the officer or person who by law is authorized to 
prosec-ute for them. 

S 330 Wh t • h JI be d f alt h" h Actions for penalEC. • en an ac ion s a commence or a pen Y W IC ties not to exceed eer-
by law is not to exceed a certain amount, the action may be commenced tain amount. 

for that amount, and if judgment be given for the plaintiff, it may be 
for such amount or less, in the discretion of the court, in proportion 
to the offense. 

SEC 331 A f • d t f alt f rf ·t b • Judgment h\· rollu• • recoverv o a JU gmen or a pen y or o ei ure ~ sion betwt>en pl,iintiff 
collusion between the plaintiff and defendant, with intent to save the and defendant. 
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defendant, wholly or partially, from the consequences contemplated by 
law, in case where the penalty or forfeiture is given, wholly or partly, 
to the person who prosecutes, shall not bar the recovery of the same 
by another person. . 

SEc. 332. Fines and forfeitures not specially g-ranted or other:w1se 
appropriated by law, when recovered, shall be paid to the clerk of the 
district court. Whenever, by the provisions of law, any property, real 
or personal, shall be forfeited to the United States, or to any officer 
for its use, the action for the recovery of such property may be com
menced wherever the defendant may be found, or wherever such prop
erty maybe. 

CHAPTER TnrnTY-FIVE. 

ACTIONS BY ANp AGAINST PUBLIC CORPORATIONS ANP OFFICERS. 

Sec. 
333. How actions may be maintained by 

public corporations, and for what 
causes. 

334. Actions against public corporations, 
and what causes. 

Sec. 
335. 

336. 

How pleadings of public corpora
tions verified. 

How judgment against public cor
poration satisfied. 

~OW!"'tiJ'nsma:r,r SEC. 333. An action may be maintained by any incorporated town, 
:::,;;,~:~ns~~g f~~ school district, or other public corporation of like character in the 
what causes. district in its corporate name, and upon a cause of action accruing to 

it in its corporate character, and not otherwise, in either of the fol
lowing cases: 

First. Upon a contract made with such public cotporation; 
Second. Upon a liability prescribed by law in favor of such public 

corporation; 
Third. To recover a penalty or forfeiture given to such public cor

poration; 
. Fourth. To recover damages for an injury to the corporate rights 

or property of such public corporation. 
Actionsa!('!instpnb-d SEC. 334. An action may be maintained alf:inst anv of the public 

lie corporations, an . . . . . . ... . . . 
for what canses. ?Orporat10ns rn the d1stnct me?ti~med rn the ast. J?recedmg. sect10n m 

its corporate character, and w1thm the scope of its authonty, or for 
an injury to the rights of the plaintiff arising from some act or omission 
of such public eorporation. 

How pleadings of SEC. 335. In such actions the pleadings of the public corporation 
public corporations h 11 be .fi db h h. f fli •• t• ·t. ·t are verified. s a ver1 e y t e c te o eer represen mg 1 m 1 s eorporate 

capacitv or bv sueh other offi1•er, agi!nt, or attorm•v as he mav des
ignate;in the· same manner as if i-uch officer were a defendant 1n the 
action. 

ag~i~;; Ju'U\f;;c;,~ SEc. 3:36. If judg,nent be g~ven for the re;eovery o~ money or dam
rationssatisfie<t. ages agamst a pubhc eorporat10n, no execut10n shall issue thereon for 

the coilection of such money or damages, but such judgment in such 
respect shall he satisfied as follows: 

First. The party in whose favor such judgment is given may, at any 
time thereafter. when an execution might issue on a like judgment 
against a private person. present a eertified transcript of the record 
thereof to the officer of sueh public corporation who is authorized to 
draw orders on the treasurer thereof; 

Second. On the presentation of such transcript. such officer shall 
draw an order on such treasurer for the amount of the judinnent in 
favor of the party for whom the same was given. Thereafter :mch 
order shall be presented for payment, and paid, with like effect and in 
like manner as other orders upon the treasurer of such public corpo
ration; 

Third. The eertified transcript herein provided for shall not be fur
nished by the clerk, unless at the time an execution might issue on such 
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judgment if the same were against a private person, nor until satisfac
tion of the judgment in respect to such money or damages be acknowl
edged as in ordinary cases. The clerk shall include in the transcript a 
memorandum of such acknowledgment of satisfaction and the entry 
thereof. Unless the transcript contain such memorandum no order 
upon the treasurer shall issue thereon. 

CHAPTER THIRTY-SIX. 

OF ACTIONS TO AVOID CHARTERS, LETTERS PATENT, AND TO PREVENT 
THE USURPATION OF AN OFFICE OR FRANCHISE AND TO DETERMINE 
THE RIGHT THERETO. 

Sec. 
337. Scire facias and quo warranto abol

ished. 
338. Action against public or private cor

poration to be commenced on the 
direction of the governor. 

339. Action to annul the existence of 
corporation. 

340. Action for the usurpation of office 
or franchise. 

341. Who to prosecute actions, pleadings 
by whom verified, how leave 
granted, and who deemed co-
plaintiff. • 

342. Duty of prosecut~g attorney as to 
commencing action. 

Sec. 

343. When relator's right may be pleaded 
and determined in the action. 

344. If judgment be given in favor of re
lator what he may do. 

345. Relator after judgment may have 
action for damages. 

346. Actions against several persons claim
ing office or franchise. 

347. Judgment against usurper. Court 
may fine hinl. 

348. Judgment against corporation. 
349. Copy of judgment roll to be filed. 
350. How judgment enforced. 
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SEC. 337. The writ of ·scire facias, the writ of quo warranto, and ~~f~ei~ 0 

proceedings by information in the nature of quo warranto a:r:e abol-
ished, and the remedies heretofore obtainable under those forms may 
be obtained by an action in the mode prescribed in this chapter. 

SEc. 338. An action may be maintained in the name of the United ucA;;f;;:~J:.· 
States, whenever the governor shall so direct, a~inst a corporation tion to be commenced 
either public or private, for the purpose of avoidrng the act of incor- ~:e1:'nC:r~tkmofthe 
poration, or the act renewing or modifying its corporate existence, on 
the ground that such act or either of them w:as procured upon some 
fraudulent suggestion or concealment of a matelial fact by the per-
sons incorporated, or some of them, or with their knowledge and con-
sent; or for annulling the existence of such corporation, when the 
same has been formed under any general law operating in this district 
therefor. on the ground that such incorporation, or any renewal or 
modification thereof, was procured in like manner. 

SEC. 339_. An action m~y be maintained in ~he name of the United e~~~e~r:~~ 
States against a corporat10n other than a pubhc one on leave granted tion. 
by the court or judge thereof where the action is triable, for the pur-
pose of avoiding the charter or annulling the existence of such cor-
poration, whenever it shall-

First. Offend against any of the provisions of the acts, or either of 
them, creating, renewing, or modifying such corporation or the pro
visions of any general law under which it became incorporated; or, 

Second. Violate the provisions of any law by which such corpora
tion forfeits its charter by abuse of its powers; or, 

Third. Whenever it has forfeited its privileges or franchises by fail
ure to exercise for a period of one year its powers; or, 

Fourth. ·whenever it has done or omitted any act which amounts 
to a_surrender of its corporate rights, privileges, and franchises; or, 

Fifth. Whenever it exercises a franchise or privilege not conferred 
upon it by law. 

Sixth. Whenever any such corporation or association of persons 
shall combine for the purpose of forming a trust or agreement to pre-
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vent competition or to control the price, production or sale of any 
goods, products, or merchandise. 

Aetion for the usur- SEc. 340. An action may be maintained in the name of the United pation of office or 
franchise. States upon the information of the United States attorney or upon the 

relation of a private party against the person offending in the follow
ing cases: 

First. ""When any person shall usurp, intrude into, or unlawfully 
hold or exercise any public office, civil or military, or any franchise 
within the district, or any office in a corporation, either public or pri
vate, created or formed by or under the authority of the district; or, 

Second. When any public officer has done or suffered an act which, 
by the provisions of law, makes a forfeiture of his office; or, 

Third. When any association or number of persons act within the 
district as a corporation without being duly incorporated. 

~ho t1 i:uosecuie SEc. 341. The actions provided for in this chapter shall be com
:':.;':"· !e~ed~~oJ menced and prosecuted by the United States attorney. When the 
~~ede.Fm'J~i>i!~~ action is upon the relation of a private party, as allowed in section 
tiff. three hundred and forty, the £leadings on behalf of the district shall 

be verified by such relator as 1f he were the plaintiff in the action, or 
otherwise as provided in section seventy-one; in all other cases such 
pleading shall be verified by the attorney in like manner, or otherwise 
as provided in such section. When an action can only be commenced 
by leave as provided in section three hundred and thirty-nine, such 
leave shall be granted when it appears by affidavit that the acts or 
omissions in such section specified have been done or suffered by such 
corporation. When an action is commenced on the information of a 
private person, as allowed in section three hundred and forty, having 
an interest in the question, such party, for all the purposes of the 
action, and as to the effect of any judgment that may be given therein, 
shall be deemed a coplaintiff. 

Duty of prosecuting SEc. 342. ,vhen directed by the governor, a_s prescribed in section 
attorney as to eom. h 
mencingaction. three hundred an<l thirty-eight, it shall bet e duty of the prosecuting 

attorney to commence the action therein provided for accordingly. 
In all other actions provided for in this chapter it shall be his duty to 
commence such action upon leave given where lea,·e is re9.uired in 
every case of public interest, whenever he has reason to believe that 
a cause of action exists and can be proven, and also for like reasons in 
every case of private interest onlv in which satisfactorv security is 
given to the district to indemnify°it against the costs arid expenses 
that may be incurred thereby. 

Whenrelat-0r·snght SEc. 343. Whenever an action iF-i brought against a person for anv 
may be pleaded and • • d • hd' · · f • h • determine<l in the ac-of the causes spec1fie m su 1v1s10n one o section t ree hundred and 
tton. forty, the United States attorney, in addition to the statement of the 

cause of action, may also s('parately set forth in the complaint the 
name of the person rightfully entitled to the office or franchise, with 
a statement of the facts constituting his right thereto. In such case, 
judgment ma_v he given upon the right of tlie defendant, and also upon 
the right of the person so alleged to be entitled, or onh· upon the 
right of the defendant as justice mav require. • 

in!\.11 .i'];'.~
0 1:;~'.,r ~,1 S1<:c. 344. If judgment be given i1pon the right of the person so 

re111tor what he may alleged to be entitled, and the same be in favor of such person he 
d() • • l l h • • ' • shall he entit ('( to t e possession and enJoyment of such franchise, or 

t<! take upon _himself th~ execution of such office, after qualifying 
hum,elf therefor as reqmred by law, and to demand and receive the 
po;.session of all the books, papers, and property of whatever nature 
belono-ing thereto. 

Relat,1r after judg- '-'. ':' •> , ;.. Jf • d t b • • th • ht d • f - h mentm,n-haveaction oEL i)~.J. JU gmen e gJ\en upon e r1g an ID a,or of t e 
tor •lamages. person so alleged to be entitled. he ma_v afterwards maintain an action 

to recoHr the damage:- which he may hM·e sustained hy reason of the 
premises. In such action the defendant may be arrested and held to 
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bail in the same manner and with the like effect as in other actions 
where the defendant is subject to arrest. 

391 

SEC. 346. Several persons may be joined as defendants in an action Actionsagain~t~v

for the causes specified in subdivision one of section three hundred ~:"n~ro:-"r~~~~~i!~mg 
and forty, and in such action their respective rights to such office or 
franchise ma v be determined. 

SEC. 34 7. When a defendant, whether a natural person or a corpora- Judgment against 
• tion, against whom an action has been commenced for any of the causes i~~lf~. Conrt may 

specified in subdivision one of section three hundred and forty, is 
determined to be guilty of usurping, or intruding into, or unlawfully 
holding or exercising any office or franchise, judgment shall be given 
that such defendant be excluded therefrom. The court may also in its 
discretion impose a fine upon the defendant not exceeding two thou"!and 
dollars. 

SEC. 348. If it be determined that a corporation against which an JudgID:ent against 
action has been commenced pursuant to this chapter has forfeited its corporation. 

corporate rights, privileges, and franchises, judgment shall be given that 
such corporation be excluded therefrom, and thaf the corporation be 
dissolved. • 

SEC. 349. If judgment be given against a corporation the effect of g0eri:i1j~dgment 
which is that such corporation ceases to exist, or whereby any letters ro e • 

patent are determined to be vacated or annulled, it shall be the duty of 
the United States attorney to cause a copy of the judgment roll to be 
filed with the officer issuing the certificate of corporation or the letters 
patent to such corporation. 

SEC. 350. A judgment given in any action provided for in this f H~ judgment en
chapter in r~t to costs and disbursements, may be enforced by ore • 

execution as a Judgment which requires the payment of money, and in 
all other respects obedience thereto may be enforced by attachment of 
the body of the defendant, or, if the defendant be a corporation, the 
body of any or all of the officers or members of such corporation refus-
ing or neglecting obedience thereto. 

CHAPTER TmRTY-SEVEN. 

OF ACTIONS BY A:SD AGAINST EXECUTORS OR ADMINISTRATORS. 

Sec. 
351. Whatcausesof action do not mrvive. 
352. What causes of action do 81lrvive: 
353. When a death ensues from an in-

jury. . • 
354. Representatives regarded as one per

son. 
355. When ;udgment for want of answer 

is evidence of assets. 
356. Effect of inventory as evidence, and 

how it may be contradicted or 
avoided. 

Sec. 
357. Executor of his own wrong not lia

ble as such. 
358. When action may be commenced 

against executor or administrator. 
359. Claim must be presented before ac

tion can be commenced. 
360. When provisional remedies allowed 

against executors or administra
tors. 

SEC. 351. A cause of action arising out of an injury to the person ti Whet ca~ '?r ac
dies with the person of either party, except as provided in section on ° no survtve. 

three hundred and fiftv-three; but the proVISions of this chapter shall 
not be construed so as.to abate the action mentioned in section thirty-
si~, or to defeat or prejudice the right of action given by section 
thirty-one. 

SEc. 352: AJl other causes of action by one person against another, tio~~a;~!. 0
f ac

whether ansmg on contract or otherwise, survive to the personal rep-
resentatives of the former and against the persona] representatives of 
the latter. When the cause of action survives, as herem provided, _the 
executors or administrators may maintain an action thereon agamst 
the _party_ against whoin the cause of action accrued, or, after his death, 
agamst hIS personal representatives. 
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. ""~~~~~maag!~j~.;~- SEC. 353. When the death of a person is caused by the wrongful act 
or omission of another, the personal representatives of the former may 
maintain an action therefor against the latter, if the former might have 
maintained an action, had he lived, against the latter for an injury 
done bv the same act or omission. Such action shall be commenced 
within· two years after the death, and the damages therein shall not 
exceed ten thousand dollars, and the amount recovered, if any, shall be 
exclusively for the benefit of the decedent's husband or wife and chil
dren when he or she leaves a husband, wife, or children, him or her 
surviving; and when any sum is collected it must be distributed by the 
plaintiff as if it were unbequeathed assets left in his hands, after pay
ment of all debt8 and expenses of administration, and when he or she 
leaves no husband, wife, or children, him or her surviving, the amount 
recovered shall be administered as other personal property of the 
deceased person; but the plaintiff may deduct therefrom the expenses of 
the action, to be allowed by the proper court upon notice, to be given 
in such manner and to such persons as the court deems proper. 

-~edpresentativesl'!!Ore- SEc. 354. In an action a~inst several executors or admmistrators, 
.. -~ asonepe n. h h 11 11 be "d • h • t ey s a a cons1 ere as one person, representrng t exr testator 

or intestate, and judgment may be given and execution issued against 
all of them who are defendants in the action, although the summons 
be served only on part of them, in the same manner and with the like 
effect as if served on all, except as provided in the next section. 

When judgme!'t f~r SEc. 355. When a judgment is cnven a~inst an executor or admin-
want of answer 1s en- • a~ h • · d 
dence of assets. 1strator, for want of an answer sue JU gment 1s not to be deeme 

evidence of assets in his hands unless it appear that the complaint 
alleged assets and that the summons was served upon him. 

Eff~t of inventory SEC. 356. In an action against executors or administrators, in which 
as evidence, and how h f f h • h • dm" • d th ta f h • t itmaybecontmdicted t e act o t eir avmg a IDIStere e es te o t eir testa or or 
oravoided. intestate, or any part thereof, is put in issue and the inventory of the 

property of the deceased returned by them is given in evidence, the 
same mav be contradicted or avoided bv evidence-

First. ·That any property has been ·omitted in such inventory, or 
was not returned therein at its full value, or that since the return 
thereof such property has increased in value; 

Second. That such property has perished or been lost without the 
fault of such executors or administrators, or that it has been fairly and 
duly sold by them at a less price than the value so returned, or that 
since the return of the inventory such propertv has deteriorated in 
value. In such action the defendants can not be charged for anv things 
in action specified in their inventory unless it appear that th.ey have 
been collected, or with due diligence might have been. 

W:;,~u:;;,~0 1r~i°ITTl SEC. 357. No person is liable to an action as executor of his own 
11uch. a e "" wrong for having taken. recein~d, or interfered with the property of 

a deePased person, hut j,. responsible to the executors or a:lministrators 
of ,;uch dPc<>ased person for the value of all property so taken or 
n•eeivcd and for all injury caused by his interference "·ith the estate 
of the dPceased. 

cn;;;~;;nn~-:.:l"\:~r;:; SEc. !35K. An action may be commenced against an executor or 
ex,·,·ntor or ,utruinL,- admini,;trator at anv time after the expiration of twelve months from 
trutor. the granting of letters testamentary or of administration and until the 

final ,-ettlement of the estate and discharge of such executor or ad1iJ.in
i,-<trator from the trust. and not otherwise. 

11ei;::)1m 1::_:g~,."~·e11~1~; SEc. 35H. Such action shall not he commenced until the claim of the 
can be commenced. plaintiff has hePn duly presented to such executor or administrator 

m~d by hi1~1 di,;a.ll~wed. If such cl~im IS presen~ed af~er the expiratio~ 
of the per10d of SIX months. mentioned m sections eight hundred and 
twent\· and eight hundred and twenty-one, the executor or adminis
trator~ in an action therefor shall only be liable to the extent of the 
assets in his hands at the time the summons is served upon him. 
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SEC. 360. In an action against an executor or administrator, as such, Whde!1 pr1°v
1

isionald 

h • • 1 d. f d h h ll b l reme 1es a owe t e prov1s10na reme 1es o arrest an attac ment s a not e a lowed agai1c1s~ executors or 
on account of the acts of his testator or intestate; but for his own acts admm 1strators. 

as such executor or administrator such remedies shall be allowed for 
the same causes and in like manner and with like effect as in actions 
generally. 

CHAPTER THIRTY-EIGHT. 

GENERAL PROVISIONS RELATING TO ACTIONS OF AN EQUITABLE NATURE. 

Sec. 
361. Limitation of actions. 
362. In whose name an action to be pros

ecuted. 
363. Plaintiffs and defendants, who may 

be. 
364. Same subject. • 
365. Service of the summons. 
366. Service of the summons by publica

tion. 

Sec. 
367. What objections if not taken by de

murrer or answer may be made on 
the trial. 

368. Counterclaim of defendant. 
369. What causes of actions may be 

united. 
370. Arrest and bail in actions of equi-

table nature. • • 

SEC. 361. An action of an equitable nature shall only be commenced t1J!imitation of ao-

within the time limited to commence an action as provided in chapter • 
two of this title; and an action for the determination of any ri~ht or 
claim to or interest in real property shall be deemed within the hmita
tions provided for actions for the recovery of the P?ssession of real 
property; but no action shall be maintained to set aside, cancel, annul, 
or otherwise aff ecta patent to lands issued by the United States, or to com-
pel any person claiming or holding under such patent to convey the lands 
aescribed therein or any portion of them to the plaintiff in such action, 
or to hold the same in trust for or to the use and benefit of such 
plaintiff, or on account of any matter, thing, or transaction which was 
had, done, suffered, or transpired prior to the date of such patent, 
unless such action is commenced within ten years from the date of 
such patent. In an action upon a new promise, fraud, or mistake the 
limitation shall only be deemed to commence from the making of the 
new promise or the discovery of the fraud or mistake: Provi'.ded, This --coustructlon, etc. 
section shall not be construed so as to bar an equitable owner in posses-
sion of real property from defending his possession by means of his 
equitable title; and in any action for the recoverv of any real property, 
or the possession thereof, by any person or persons claiming or hota-
ing the legal title to the same under such patent against any person or 
persons in possession of such real property under any equitable title, 
or having in equity the right to the possession thereof as against the 
plaintiff in such action, such equitable right of possession may be 
pleaded by answer in such action or set up by complaint to enjoin such 
action or execution upon any judgment rendered therein; and the right 
of such equitable owner to defend his possession in such action, or by 
complaint for injunction, shall not be barred by lapse of time while an 
action for the possession of such real property is not barred by the 
provisions of chapter two of this title. 

SEC. 362. Every action of an equitable nature shall be prosecuted ac~o:h:C ~61;~ 
in the name of the real party in interest, except as in this section cuted. 
otherwise provided. An executor or an administrator, a trustee of an 
express trust, or ~ person expressly authorized to sue by statute, may 
sue without joining with him the person for whose benefit the action 
is prose~uted. A trustee of an express trust withi°: the meaning ?f 
this sect10n shall be construed to include a person with whom and m 
whose name a contract is made for the benefit of another. . 

S 363 All ha . . • th b' _,... f th ti Plaintiffs and de-
EC:· • . . persons vmg an mterest m e ~u. )tru"O e .ac. on fendants. who maybe. 

and m obtammg the relief demanded may be JOIDed as plaintiffs, 
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except as in this chapter otherwise provided. A.ny person may be 
made a defendant who has or claims an interest in the controversy 
adverse to the plaintiff, or who is a necessary party to a complete 
determination or settlement of the questions involved therein. 

same subject SEC. 364. Of the parties to the action, those who are united in 
interest must be joined as plaintiffs or defendants; but if the consent 
of anyone who should have been joined as plaintiff can not be obtained, 
he may be made a defendant, the reason thereof being stated in the 
complaint: and when the question is one of a common or general 
interest of many persons, or when the parties are very numerous, and 
it may be impracticable to bring them all before the court, one or 
more may sue or defend for the benefit of the whole. 

i-er,ice of the sum- SEc. 365. When there is more than one defendant in the action, 
mons. service of only one copy of the complaint shall be required, the same 

to be served on the defendant designated by the plaintiff or his attor
ney by a direction indorsed on such summons, but the summons served 
on the other defendants shall contain a brief statement of the cause of 
action ltDd relief demanded. 

service of t~e s~m- SEC. 366. In addition to the causes enumerated in the subdivisions 
mons bY pubhcat10n. f . f • f h b d b bli • o sect10n orty-seven, service o t e summons may e ma e y pu -

cation in the following cases: 
First. When the subject of the action is real or personal property 

in the district, and the defendant has or claims a lien or interest actua] 
or conting-ent therein, or the relief demanded consists wholly or partly 
in excludmg the defendant from any lien or interest therein; 

Second. When the action is for divorce, as hereinafter provided. 
What obtectftons if SEC. 367. The objection to the jurisdiction of the court, or that t:i.e 

:: o~:wlr m':.';'t,'.; complaint does not state facts sufficient to constitute a cause of action, 
road e on th e trial. if not taken by demurrer or answer, may be made on the trial. 

counterclaim of de- SEC. 368. The counterclaim of the defendant shall be one upon 
fe

nd
ant. which an action might be maintained by the defendant against the 

plaintiff in the action; and in addition to the cases specified in the sub
divisions of section sixty-four, it is sufficient if it be connected with 
the subject of the action. 

ti~!~~a;"::"'un1ie!t SEC. 369. The plai!1tiff_ in ahn action of an 
1
equitablhe nature may un~te 

several causes of action m t e same comp amt, w ere they all arise 
out of-

First. The same transaction, or transactions connected with the 
same subject of action; 

Second. Contract, express or implied; or, 
Third. Injuries, with or without force, to l>roperty; 
Fourth. Claims to real property, or any mterest therein. with or 

without an account for the rents and profits thereof; 
"Fifth. Claims to personal property, or any interest therein. with or 

without an a(·cotmt for the use thereof; 
Sixth. Claims against a trustee by virtue of a contract or by opera-

tion of law. • 
But the causes of action so united must all belong to one of these 

classes, and must affect all the parties to the action, and not require 
different places of trial, and shall be separately stated . 

.. ,:~;:r:·;t an<l t»:il in SEC. :no. The writ of ne exeat is abolished, and instead thereof the 
nutt1r~. "

1 
"'

1
m

tah1
~ plaintiff in an action may have the defendant arrested and held to bail 

in like manner and with like effect as provided in the chapter of this 
title ·•Of arrest and bail." A. cause of arrest in an action shall be the 
sanw as tho;.:e ,;peeified in section ninety-nine, so far as the same may 
exi,;t, and not otherwise. 
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CHAPTER THIRTY-NINE. 

OF THE TRIAL OF ISSlTES IN ACTIONS OF AN EQUITABLE NATURE. 

Sec. I Sec. 
371. Certain provisions to apply. 377. Judgment of dismissal before trial 
372. How and when testimony taken. and effect thereof. 
373. Conduct of the trial. 378. Same after trial. 
374. Objections to depositions, when and 379. Chapters 26, 27, and 28 to apply. 

how made. 380. When judgment may be given in 
375. Same subject. vacation; entry, roll, and final rec-
376. Chapters 20 and 24 shall apply. ord thereof. 

SEC. 371. The provisions of chapter fifteen of this title shall apply to ~e;~i~ provisions 

to actions of an equitable nature except as in this chapter otherwise or 
special1y provided. Both issues of law and fact shall be tried by the • 
court, unless referred. Whenever it becomes necessary or proper to 
inquire of any fact by the verdict of a jury, the court may direct a 
statement thereof, and that a jury be formed to inquire of the same. 
The statement shall oo tried as an issue of fact in an action, and the 
verdict may be read as evidence on the trial of the action. 

SEc. 372. All issues of fact in actions of an equitable nature may be ti How':~ when tes
tried by the court, and if tried by the court, the evidence shall be mony en. 

J!resented and the trial conducted in the same manner as.other actions: 
.Provided, The court may, in its discretion, refer the case to a referee 
pursuant ~o t~e proyi~ions of t~is title. In all ~uch ~c~ion~ the co_urt, 

• m rendenng its dec1s1ons therein, shall set out m wntmg its findmgs 
of fact upon all the material issues of fact presented by the pleadings, 
together with its conclusions of Jaw thereon; but such :findings of fact 
ana conclusions of law shall be separate from the judgment, and shall 
be filed with the clerk, and shall be incorporated m, and constitute a 
part of, the judgment roll of the case; and such findings of fact shall 
have the same force and effect, and be equally condusive, as the verdict 
of a jury in an action. Exceptions may be taken during the trial to 
the ruling of the court, and also to its finding-s of fact, afld a statement 
of such except~ons prepared ~n~ settled as ID an action, an~ the same 
shall be filed with the clerk w1thm ten days from the entermg of the 
decree, or such further time as the court ma,r allow. 

SEC. 373. When the action is called for trial, the trial shall proceed co nd uctoftbetr1al. 

in the order prescribed in subdivisions one, two, three, four, and five 
of section one hundred and eighty-seven, unless the court fo1· special 
reasons otherwise directs. • 

SEc. 374. Upon the trial either party may object to the reading of a sit?:J~~~~.:J1:?: 
deposition, or any part thereof, when offered by the other because the made. 

witness is incompetent, or the testimony is so, or irrelevant, and not 
otherwise. A.11 other objections to depositions shall be taken by writ-
ten exceptions filed with the clerk within twenty days from the filing 
of the testimony, and may be heard and decided by the court or judge 
thereof at any time thereafter before the trial of the action. 

SEc. 375. When it appears from the deposition that a party was Samesubject. 

present at the examination of a witness, such party shall not be heard 
to object to anything in or concerning such deposition not excepted to 
at the time of taking the same, except the objections allowed to be 
taken on the trial as provided in section three hundred and seventy-
two of this title. When anv part of the examination of a witness is 
excluded for any reason, so ~much of the cross-examination as relates 
to the same matter is excluded also. 

SEC. 376. The provisions of chapters twenty and twenty-four of sh~Ir.r;~~ 
20 

a
nd 24 

this title shall applv to actions of an equitable nature, but the final 
determination of the~ rights of the parties thereto is called a judgment, 
and any intermediate determination is called an order. 

SEC. 371. A judgment dismissing an action may be given against mf:a~t!,1~re°\r?!:i 
the plaintiff in any of the cases specdied in subdivisions one, two, and and effect thereof. 
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three of section two hundred and thirty-seven, except the last clause 
of such subdivision three. Such judgment is a determination of the 
action, but shall not have the effect to bar another action for the same 
cause or any part thereof. 

Same after trial. SEc. 378. Whenever upon the trial it is determined that the plaintiff 
is not entitled to the relief claimed, or any part thereoft a judgment 
shall be given dismissing the action, and such judgment snall have the 
effect to bar another action for the same cause or any part thereof, 
unless such determination be on account of a failure of proof on the 
part of the plaintiff, in which case the court may, on motion of such 
plaintiff, give such judgment without prejudice to another action by 
the plaintiff for the same cause or any part thereof. 

Chapters 26, 'ti, and SEC. 379. The provisions of chapters twenty-six and twenty-seven 
28 to apply. d ed d of this title, from and inclusive of section two hun r an forty-one 

to and inclusive of section two hundred and forty-four., shall apply to 
actions of an equitable nature. The provisions of chapter twenty
eight shall apply to controversies which might be the subject of such 
an action. 

W_heben i.~dg~e? t SEc. 380. ·when upon the submission of such an action the court is 
ma) gl\en m ,a- d . d h . d h be • h . . 
cation:entry,roll,and una nse as to w at JU gment oug t to given t erem; 1t may 
final recoro th ereof. reserve the case for further consideration, and may decide the same 

and give such judgment in vacation by filing the same with the clerk. 
·when a judgment is given in an action of an equitable nature, unless 
otherwise ordered by the court, it shall be entered by the clerk within 
the day it is given. Sections two hundred and fifty-one, two hundred 
and fifty-two, two hundred and fifty-four, two hundred apd fifty-five, 
and two hundred and fifty-nine, of this title shall apply to actions of 
an equitable nature. The provisions of chapter thirty of this title 
shall apply to judgments and the final record or roll thereof. 

CHAPTER FORTY. 

OF THE l\IODE OF ENFORCING A JUDGMENT IN ACTIONS OF AN 
EQUITABLE ]S"ATURE. 

Sec. i Sec. 
381. "'hen equivalent to performance. i 382. Certain chapters to apply. 

When \ic~valent to SEC:· 381. A judgm~nt requirin&" a ~arty to _m~ke a c<;mveyanc~, 
pertorma • transfer. release, acqmttance, orotner hke aet w1thrn a per10d therem 

specified shall, if sueh party do not comply therewith, he deemed and 
taken to he equirnle1_1t thereto.. Thl' <'~urt or judge thereof may 
enforce an order or Judgment m an aehon of an l'quitahle nature, 
other than for the payment of money. hy punishing the party refusing 
or neglecting to comply therPwith, a:- for a contempt. 

CNtt,in chapters to SEc. :38:J. The provisions of chapter thirtv-one of this title shall 
apr,ly. apply to the enforeernent of judgments so far as the nature of the 

jud~mc1_1t may requi!·e or ad~nit of it. b~t the mode of trial of an issue 
of faet !n a. proceedmg- aga~nst a g3:rmshee shall be according to the 
mode of trml of such issue m an act10n. 

CHAPTim .FonTY-mrn. 

oF 1x.n;xcnox. 
St~c. 

:is:,. Definition of, an<l how permanent 
injunction enforced. 

:,1'-!. ~\llowa1we of injunction. 
:-is:;_ ~ervice of the order allowing the 

injunction. • 

Sec. 

386. When defendant mav be restrained 
during the pendencv of the action. 

387. Allowance of injunction after answer. 
888. :\lotion to vacate or modifv injW1c-

tion. • 

Definition of, and _..:EC' -:i~3 A.n inJ· unction i:- an orde1· how permanent H1~ ~J ~ • u - • ...._ - '- requiring a defendant in an 
I~ is onlr 3:ll?wed as a provi
g1nn enJ01mng a defendant, 

junction enforced. action to refrain from a particular act. 
:sional remedy. and when u judgment is 
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such judgment shall be effectual and binding on such defendant without 
other proceeding or process, and may be enforced, if necessary, as 
provip.ed in section three hundred and eighty-one. 

SEc. 384. An injunction may be allowed by the court or judge . All?wance of in
thereof at any time after the commencement of the action and before Junction. 

judgment. Before allowing the same the court or judge shall require 
of the plaintiff an undertaking, with one or more sureties, to the effect 
that he will pay all costs and disbursements that may be decreed to 
the defendant, and such damages, not exceeding an amount therein 
specified, as he may sustain by reason of the injunction if the same be 
wrongful or without sufficient cause. 
. ~Ec.t_385: Th

11
e unddertah k

11
inbg fia

1
ndd a~dhavhits,

1
if kanyT, hupondwhich tbhe ai~;~!!iC: i~!hfn'ti!'; 

InJunc 10n 1s a owe , s a e e wit t e c er . e or er may e tion. 
served as a summons and returned to the clerk, with a proof of serv-
ice indorsed thereon, except that the service shall be made upon the 
defendant personally. The order may be filed with the clerk at once, 
and shall be deemed to be served upon the defendant from the date of 
its allowance, if it appear therefrom that the defendant appeared 
before the court or judge at the allowance thereof. 

SEC. 386. When it appears by the complaint that the plaintiff is When defen":lant 
• • . may be restrained entitled to the relief demanded, and such rehef, or any part thereof, during ~e pendency 

consists in restraining the commission or continuance of some act the of th e action. 

commission or continuance of which during the litigation would pro-
duce injury to the plaintiff; or when it appears by affidavit that the 
defendant is doing, or threatens or is about to do, or is procuring or 
suffering to be done, some act in violation of the plaintiff's riihts con-
cerning the subject of the action, and tending- to render the Judgment 
ineffectual; or when it appears by affidavit that the defendant threatens 
or is about to remove or dispose of his property, or any part thereof, 
with intent to delay or defraud his creditors, an injunction may be 
allowed to restrain such act, removal, or disposition. 

SEC. 387. An injunction s~ll not ~ allowed after the defendant ju!~~~~ii!r~isj:: 
has answered, except upon notice, but m such case the defendant may 
be restrained until the decision of the court or judge allowing or re-
fusing the injunction; and before answer, if the·court or judge deem 
it proper that the defendant should be heard before allowing an injunc-
tion, an order may be made requiring the defendant to show cause, at 
a specified time and place, why the injunction should not be allowed, 
and in the meantime the defendant may be restrained. 

SEC 388 If the inJ· unction be allowed without notice . the defendant Motton to vacate or 
• • . ' . modify Injunction. 

may, at any time after answer, and before trial, apply, upon notice, to 
the court or judge thereof, t-0 vacate or modify tlie same. The appli-
cation may be made upon affidavits in addition to the answer, and if 
so, the J?laintiff may oppose the same by affidavits, or other evidence, 
in addition to those upon which the injunction was allowed. If, upon 
the hearing of the motion, it satisfactorily appear that the injunction 
should not have been allowed, either in whole or in part, it shall be 
vacated or modified accordingly. 

ClIAPTER FORTY-TWO. 

OF THE FORECLOSURE OF LIENS UPON REAL PROPERTY. 

Sec. 
389. Liens upon real property, how fore

closed_ 
390. Parties defendant. 
391. Where two or more liens upon the 

same property. 
392- How judgment enforced_ 
393. Property sold upon foreclosure, how 

redeemed. 

Sec. 
394. Action for foreclosure can not be 

maintained during pendency of 
action for the debt. 

395. Nature of judgment where debt 
payable in installments some of 
which not due. 

396. Effect of payment before sale. 

• SEc. 389. A lien upon real propertv, other than that of a judg!)lent, pro~:~;. 11ti; 
whether created by mortgage or otherwise. shall be foreclosed. and clo:;ed. •• 

Tl'aJ 
tore-
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the property adjudged to be sold to satisfy the debt secured thereby, 
by an action of an equitable nature. ln such action, in addition to 
the judgment of foreclosure and sale, if it appear that a promissory 
note or other personal obligation for the payment of the debt ha:; been 
given by the mortgagor or other lien debtor, or by any other person 
as principal or otherwise, the court shall also adjudge a recovery of 
the amount of such debt against such person or persons, as the case 
may be, as in the case of an ordinary judgment for the recovery of 
money. . 

Parties defendant. -SEC. 390. Any person having a lien subsequent to the plaintiff upon 
the same property or any part thereof, or who has given a promissory 
note or other personal obligation for the payment of the debt or any 
part thereof, secured by the mortgage or other lien which is the sub
Ject of the action, shall be made a defendant in the action, and any 
person having a prior lien may be made defendant at the option of the 
plaintiff, or bv the order of the court when deemed necessary. 

Where two or more SEc. 391. When it is ad]. udged that any of the defendants have a 
liens upon the same 
property. lien upon the property, the court shall make a like judgment in rela-

tion thereto and the debt secured thereby as if such defendant were a 
plaintiff in the action; and when a judgment is given foreclosing two 
or more liens upon the same property or any portion thereof in favor 
of different persons not united in interest, such judgment shall deter
mine and specify the order of time, according to their priority, in 
which the debts secured by such lien shall be satisfied out of the pro
ceeds of the sale of the property. 

Bow judgment en- SEC. 392, The 1·udf?:ent may be enforced by execution as an ordi-
forced. • f • nary Judgment for t e recovery o money, except as in this section 

otherwise or specially provided: 
First. When a judgment of foreclosure and sale is given, an execu

tion may issue thereon against the property adjudged to be sold. If 
the judgment is in favor of the plaintiff only, the execution may issue 
as in ordinary cases, but if it be in favor of different persons not united 
in interest, it shall issue upon the joint request of such persons, or 
upon the order of the court or judge thereof, on the motion of either 
of them; 

Second. ,Yhen the judgment is also against the defendants or any 
one of them in person, and the proceeds of the sale of the pro{>Crty 
upon which the lien is foreclosed is not sufficient to satisfy the Judg
ment as to the sum remaining unsatisfied to either, the judgment may 
be enforced by execution as in ordinary cases. \Vhen in such case the 
judgment is in favor of different peri;ons not united in interest, it shall 
be deemed a separate judgrm,nt as to such persons, and mav he 
enforced accordinglv. • 

foPrreoperty sohld upon SEC. 3!l3. A judvment of foreclosure shall ha,-e the effect to bar the 
<'losure. ow re- • f d ._,--- d rt Id · · d 

deemed. eqmty o re empt10n, an prope ,y so on execut10n issue upon a 
judgment mav be redeemed in like manner and with like effect as real 
property sold on an execution issued on a judgment. 

Aetion for fored!J•· SEC. 3H--l. During the pendencv of an action for the recovery of a urf' can not be manI• . t' • • 
tain .. <1 ,turin!f p,:n- debt secured by any hen ment10ned m sect10n three hundred and 
f!en,•v of act10n tor • h • • b • t • d f 
the ,i,,i.r. e1g ty-mne, an act10n can not e mam ame or the foreclosure of 

such lien, nor thereafter, unless judgment be given in such action that 
the plaintiff :ecover such debt or some part thereof, and an execution 
thereon agamst the property of the defendant in the judgment is 
returned unsatisfied in whole or in part. 

hS~tnrP 1°!1iuflgmpt"n1
1 SEC. 395. ·when an action is commenced to foreclose a lien b~, which 

yv _ere , p,. 1,a)u > e d b . d h. h d b . bl . . . .J 
m mstallmenL, some a P t IS secure , w IC e t JS paya e m Installments either of 
of which not due. interest or p~ncipal, and any of such installments is not th;n due, the 

court ,;hall adJudge a foreclosure of the lien, and mav also adjudge a 
sale of the property for the satisfaction of the whole ·of such debt or 
so mueh thereof a:; may be necessary to satisfy the installment tben 
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due, with costs of action; and in the latter case the judgment of fore
closure as to the remainder of the property may be enforced by an 
order of sale, in whole or in part, whenever default shall be made in 
the payment of the installments not then due. 

SEC. 396. If, before a judgment is given, the amount then due, with 
the costs of action, is brought into court and paid to the clerk, the 
action shall be dismissed, and if the same be done after judgment and 
before sale, the effect of the judgment as to the amount then due and 
paid shall be terminated, and the execution, if any have issued, be 
recalled by the clerk. When an installment not due is adjudged to be 
paid, the court shall determine and specify in the judgment what sum 
shall be received in satisfaction thereof, which sum may be equal to 
such installment, or otherwise, according to the present value thereof. 
The provisions of this chapter as to liens upon personal property are 
not to be construed so as to exclude a person having such a lien from 
any other remedy or right in regard to such property. 

CHAPTER FORTY-THREE. 

OF ACTIONS FOR 'rHE PARTITION OF REAL PROPE:UTY. 

Sec. 
397. Who may maintain an action for 

partition. 
398. Complaint, what it shall contain. 
399. What lien creditors may be made 

defendants, etc. 
400. Summons, how directed. 
401. Uponwhomsummonsmaybeserved 

by publication. 
402. Answer, what to contain. 
403. Rights of the parties may be put in 

issue, etc. 
404. When order of sale may be made 

instead of partition. 
405. How referees to make partition. 
406. Proceedings on report of referees. 
407. Who not affected thereby. 
408. Expenses of refereC!!. 
409. When order of sale may be made 

upon report of referees. 
410. In case of partial sale, how estate for 

life or years set off. 
411. When reference ordered to ascertain 

lien creditors. 
412. Referees to ascertain amount of liens. 
413. Notice to lien creditors. 
414. Duties of referee. 
415. Exceptions to report. 
416. Effect of confirmation of report. 
417. Distribution of proceeds of sale. 
418. When party may be required to ex

haust other securities. 
419. Proceedings not to delay or affect cer

tain parties. 
420. Proceei:ls of sale to be distributed or 

paid into court. 
421. When action to continue. 
422. Sale by referees, how made. 
423. Court may direct sale to be made on 

credit. 

Sec. 
424. Mortgages and other securities, how 

taken by referees. 
425. Estate for life or years, how dis

posed of. 
426. Compensation of such estate in case 

of sale. 
427. If consent not given, court to deter

mine the value· of such estate. 
428. Rule for the determination of the 

value. 
429. Rights of unknown tenants to be 

protected. 
430. Inchoate or contingent interests, how 

provided for. 
431. Terms of sale to be made known at 

the time of sale. 
432. Referees not to purchase. 
433. Report of referees, what to contain. 
434. Report may be excepted to; effect 

of confinnation. 
435. Proceedings when a party or incum

brancer becomes purchaser. 
436. When and what proceeds of sale to 

be invested. 
437. In whose name securities taken or 

investments made. 
438. Same subject. 
439. When clerk to keep account and 

receive interest. 
440. When equal partition can not be 

made, court may adjudge compen
sation. 

441. When proceedings of sale paid to 
guardian of infant. 

442. When paid to guardian of insane 
person. 

443. Cos+..s of partition, how apportioned. 

399 

Effect of payment 
before sale. 

c. 39~ Wh 1 h Id d • • f 1 Who may maintaila 0EC. , • en severa persons o an are 1n possession o rea anactionforpartition. 
property as tenants in common, in which one or more of them have 
an estate of inheritance, or for life or years, or when several pel'SOns 
hold as tenants in common a vested remainder or reversion in any real 
property, any one or more of them may maintain an action _of an 
eqmtable nature for the partition of such real property, according to 
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the respective rights of the persons interested therein, and for a sale 
of such property, or a pa!t ?f it, if it appears that a partition can not 
be had without great preJud1ce to the owners. 

Complaint, what it SEC. 398. The interest of all persons in the property, whether such 
shall contain. h f h • h l • t persons be known or unknown, s all be set ort m t e comp am •, 

specifically and particularly, as far as known to the plaintiff; and if 
one or more of the parties, or the share or quantity of interest of any 
of the parties, be unknown to the plaintiff, or be uncertain or oon
tingent, or the ownership of the inheritance depend upon an execu
tory device, or the remaind,er be a contingent remainder, so that such 
parties can not be named, that fact shall. be set forth in the complaint. 

Whi':! lied c;i4itor SEC. 399. The plaintiff shall make creditors having liens Uf.On the 
:naJ,etc'.'"a e e en - property or any portion thereof, defendants in the action. ,-\ hen the 

lien is upon an undivided interest or estate of any of the parties, such 
lien, if a partition be made, is thenceforth a lien only upon the share 
assigned to such party, but such share shall be first charged with its 
just proportion of the costs of the partition, in preference to such lien. 

summon,, how di- SEC. 400. The summons shall be directed bv name to all the tenants 
rected. in common who are known, and in the same· manner to all lien cred-

itors who are made parties to the action, and generally to all persons 
unknown, having or claiming an interest or estate in the property. 

m~;F,':na';hi?emse~':.i SEC. 401. If a party having a share or interest in or hen upon the 
by publication. property be unknown, or either of the known parties reside out of the 

district or can not be found therein, and such fact be made to appear 
by affidavit, the summons may be served upon such absent or unknown 
party by r.ublication, directed by the court or judge, as in ordinary 
cases. '\-\ hen service of the summons is made by publication, it must 
be accompanied by a brief description of the property which is the 
subject of the action. 

Answer, • what to SEC. 402. The defendant shall set forth in his answer the nature and 
contain. · extent of his interest in the property, and if he be a lien creditor, how 

such lien was created, the amount of the debt secured thereby, and 
remaining due, and whether such debt is secured in any other way, 
and if so, the nature of such other security. 

Rigbehtsofth_ep~rties SEC. 403. The rights of the several parties, plaintiffs as well as 
may put Ill ISSue, d f d b t • • t • d d d • d • h • etc. e en ants, may e pu m issue, ne , an etermme m sue action, 

and where a defendant fails to answer, or where a sale of the property 
is necessary, the title shall be ascertained by proof to the satisfaction 

. of the court before the judgment for partition or sale is given. 
m:,,h:: ~j~' i~~t~id SEC. 40~. _If it be alleged in !he comp!aint and establish~d ~y evi
or partition. dence, or 1f it appear by the evidence, without such allegat10n m the 

complaint, to th~ satisfaction of the court, that the property, or any 
pa~ o~ it, is so situated that pnrtition can not be made without great 
preJudwe to the owner:'!, the eourt may order n sale thereof, and for 
that p~1rpose may 3:ppoint om: or more 1:eferees. O~h.erwise, upon the 
reqms1te p~oof;;_ bemg made, 1t sl~all adJudge a _part1t10n aceording to 
the respectnre rights of the parties, as ascertamed by the court and 
appoint three referees therefor, and shall designate the porti~n to 
remain undivided for the owners whose interests remain unknown or 
not aseertained. 

m!t;,';11rii\;,~_es 1
" :0,F.c. 405. In making the partition the referees shall divide the prop

erty and allot the several portions thereof to the respective parties 
q_uality and quan~ity relativel~, eonsidered, accordi!Jg to.the respecfo,; 
nghts of the parties as determmed by the court. des1gnatmg the sHera.l 
portions b_v proper landmarks, and may employ a surveyor with the 
ne1·Ps:-:ary assistants to aid them therein. The referees shall make a 
report of their proceedings. specifying therein the manner of executing 
their trust. deseribing the property di,-ided and the shares allotted to 
1md1 party. with a particular description of each share. 
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SEC. 406. The court mav confirm or set aside the report in whole or Proceenings on re
in part, and if necessary appoint new referees. . Upon the report being port of referees. 

confirmed, a judgment shall be given that such partition be effectual 
forever, which judgment shall be binding and conclusive-

First. On all parties named therein, and their legal representatives, 
who have at the time any interest in the property divided, or any part 
thereof, as owners in fee, or as tenants for life or for years, or as 
entitled to the reversion, remainder, or inheritance of such property 
or any part thereof after the termination of a particular estate therein, 
or who by any contingency may be entitled to a beneficial interest in 
the property, or who have an interest in any undivided share thereof 
as tenants for years or for life; • . 

Second. On all persons interested in the property who niay be 
unknown, to whom notice shall have been given of the application for 

• partition by publication, as directed by section four ht;tndred and one; 
and 

Third. On all other persons claiming from such parties or persons, 
or either of them. 

SEC. 407. But such judgment and partition shall not affect anv ten- Whg not affected 
ants for years or for life of the whole of the property which ·is the th

ere y. 

subject of partition; nor shall such judgment or partition preclude any 
person, except such as are specified in the last section, from claiming 
title.to the property in questio°;, ?r from controverting the title of the 
parties between whom the partition shall have been made. 

SEc. 408. The expenses of the referees, including those of a sur- Expenses of referees. 

veyor and his assistants, when employed, shall be ascertained and 
allowed by the court, and the a.mount thereof, together with the fees 
allowed by law to the referees, shall be paid by the plaintiff, and may 
be allowed as part of the charges. ·· • ···- -

SEC. 409. If the referees report to the court that the property of When order of sale-

h• h • • h 11 h be d" d d • may be made upon. w IC part1t1on s a ave en a JU ge , or any separate portion report of referees. 

thereof, is so situated that a partition thereof can not be made without 
g-reat prejudice to the owners and the court is satisfied that such report 
1s correct, it may thereupon, by an order, direct the referees to sell 
the property or separate portion thereof so situated. 

SEC. 410. When a part of the property only is ordered to be sold, J!1 ~~ ~tft:":!1 

if there be an estate for life or years in an undivided share of the Ille ,,r years set off. r 

property, the whole of such estate may be set off in any part of the 
propertv not ordered to be sold. · 

SEc. 411. If an order of sale be made, and before a distribution of de~~~::::~•u~~ 
the proceeds thereof, the plaintiffs shall produce to the court a certifi- creditors. 

ca.te showing the liens remaining unsatisfied, if any, by judgment upon 
the property, or any portion thereof, and unless he do so the court 
shalf order a referee to ascertain them. 

SEc. 412. If it appear by such certificate, or reference in case the Refe~/f ascertain 
certificate is not produced, that any such liens exist, the court shall amoun ° iens. 

appoint a referee to ascertain what amount remains due thereon or 
secured thereby, res~ctively, and the order of priority in which they 
are entitled to be paid out of the property. 

SEc. 413. The plaintiff must cause a notice to be served, at least ten Notice to lien cred
days before the time for appearance, on each person having such lien itors. 

by judgment to appear before the referee at a specified time and place 
to make proof by his own affidavit or otherwise of the true amount 
due, or to become due, contingently or absolutely, on his judgment. 

SEc. 414. The referee shall receive the evidence and report the Duties of referee. 

names of the creditors whose liens are established, the amounts thereon 
or secured thereby, and their priority, respectively, and whether con-
tingent or absolute. He shall attach to his report the proof of service 
of the notices and the evidence before him. • 

VOL XXXI--26 
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po~r·eptions lo re- SEC. 415. The report of the referee may be excepted to by either 
party to the action or to the proceedings before the referee, in like 
manner and with like effect as m ordinary cases. If a lien creditor he 
absent from the district, or his residence therein be unknown, and 
that fact appear by affidavit, the court or judge thereof may by order 
direct that service of the notice may be made upon his agent or attor
ney of record or by publication thereof for such time and in such 
manner as the order may prescribe. . · 

ti~~:ii-e~r'l~nfirma- SEc. 416. If the report of the referee be confirmed, the order of 
confirmation is binding and conclusive upon all parties to the action 
and upon the lien creditors who have been duly served with the notice 
to appear before the referee as provided in section four hundred and 
thirteen. 

Distribution of pro- SEc. 417. The proceeds of the sal_e of· the in cumbered property shall 
ceeds of sale. be distributed by the judgment of the court as follows: 

First. To pay its just proportion of the general costs of the action; 
Second. To pay the costs of the reference; 
Third. To satisfy the several liens, in their order of priority, by 

payment of the sums due and to become due, according to the judg
ment; 

Fourth. The residue among the owners of the property sold, accord-
in~ to their respective shares. . 

req~;,(~i.1''::iye'::!u~ SEc. 418. Whenever any party to the action or who .h?lds a µen 
othersecnrities. upon the property or any part thereof has other securities for the 

payment of the amount of such lien, the court may, in its discretion, 
order such securities to be exhausted before a distribution of the pro
ceeds of sale, or may order a just deduction to be made from the 
amount of the lien on the property on account thereof. 

d r,ceoo.JrJ;~~al~ SEC. 419. The proceedings to ~scertain the amount of the liens and 
.,!JT.;.' to determine their priority, as above provided, or those hereinafter 

authorized to determine the rights of parties to funds paid into court, 
shall not delay the sale nor affect any other party wLose rights are not 
i1ffolved in :,;uch proceedings. 

Pr?Ceed• of sale 10 REC 420 The proceeds of "ale and the securitie:,; taken bv the be d1stnbnted or paid "- • • • " . . .J 
into court. referees, or any part thereof, shall be distnbuted by them to the per-

:,;ons entitled thereto whenever the court so directs. But if no such 
direction be given all :,;uch proceed:,; and securities shall be paid into 
court or depo:,;ited as directed hy the court. 

ti~;,~~n action to con- SEC. 4:H. \Vhen the proceed:,; of sales of any share:,; or parcel belong-
ing to persons who are :parties to the action, and who are known, 
are paid into court, the act10n may be eontinued as between such parties 
for the determination of their respective <'laims thereto, which shall be 
ascertained and adjudged hy the court. Further testimony may he 
taken in court, or by a referee, at the dis1:retion of the court, and the 
court may, if necessary. require such parties to present the facts or 
law in controversy. hy pleading, as in an original action. 

Sale by referees. Si,;c. 422. All sales of real property made hy the referees shall he 
how made. - -

made hy public auction to the highest bidder, in the manner required 
for the sale of real property on execution. The notice shall state the 
time. place, and terms of sale, and if the property or any part of it is 
to lw sold subjeet to a prior estate, charge, or lien, that shall he stated 
in the notice. 

''"urt may <lirert SEC. ,12:-3. The court shall, in the order of sale, direct the terms of 
,ai,, to be made on d" h" h 1- }} d f h h • 
tredit. ere 1t w 1c may oe a owe or t e pure ase money of any portion of 

t?e premis~•,-; of whieh it may direc~ a sale _on credit; and for that por
tion of wh1<·h the purchase money IS reqmred by the provisions here
inafter contained to he invested for the benefit of unknown owners 
infants. and parties out of the district. ' 
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SEc. 424. The referees may take separate mortgages and other Mortga~f 8 and ·t· f h h 1 • · • other securities, how securi ies or t e w o e or convement port10ns 9f the purchase money taken by referees. 
of such parts of the property as are directed by the court to be sold 
on credit_, in the name of the clerk of the court, and his successor in 
office; and for the shti1·es of any known owner of full age, in the name 
of such owner. 

SEC. 425. ,vhen the estate of any tenant for life or years, in any Estate for )ife or 
undivided part of the property in question, shall have been admitted lr.rs, how disposed 

b:y the parties, or ascertained hy the court to be existing at the time 
of the order of sale, and the person entitled to such estate shall have 
been made a party to the action, such estate may be first set off out of 
any part of the property, and a sale made of such parcel, subject to 
the prior unsold estate of such tenant therein; but if in the judgment 
of the court a due regard to the interest of all the parties require that 
such estate be also sold, the sale may be so ordered. 

SEC. 426. Any person entitled to an estate for life or years in any u~~~1:1r 0 n fo~ 
undivided part of the property, whose estates shall have been sold, :S1e. n ca!leo 

shall be entitled to receive such sum in gross as may be deemed upon 
. principles of law applicable to annuities a reasonable satisfaction for 

such estate, and which the person so entitled shall consent to accept 
instead thereof, by an instrument duly acknowledged or proved in the 
same manner as deeds for the purpose of record, and filed with the 
clerk. 

SEc. 427. If such consent be not given, as provided in the last pre- u.;on~nt3~tgiv~n. 
ceding ~ection, before the report of sale, the court shall ascertain.and ~!value otein'.i~i:; 

determme what proportion of the proceeds of the sale, after deducting state
• 

expenses, will be a just and reasonable sum to be invested for· the 
benefit of the person entitled to such estate for life or years, and shall 
order the same to be deposited in court for that purpose. 

SEc. 428. The proportion of the proceeds of the sale to be invested m~'!\!o~~r\i.!1;1~!-
as provided in the section last preceding shall be ascertained and • 
determined in the several cases as follows: 

:First. If an estate in dower be included in the order of sale, its pro
portion shi~ll be one-third of the proceeds of the sale of the property, 
or of the sale of the undivided share in such property upon which the 
claim of dower existed: 

Second. If an estate 'by th!) curtesy, or other estate for life or years, 
be included in the order of sale, its proportion shall be the whole pro
ceeds of the sale of the property, or of the sale of the undivided share 
thereof in which such estate may be. 

And in all cases the proportion of the expenses of the proceeding 
shall be deducted from the proceeds of the sale. 

8Ec. 429. If the persons entitled to such estate for life or years be te~!1:i":s 
0

[ 0 °:;:~~ 
unknown, the court shall provide for the protection of their rights in tected. 
the same manner, as far as may be, as if they were known and had 
aptared. • • • • • Inchoate or contin-EC. 430. In all cases of sales m partit10n, when It appears that a gent interests, how 
married woman has an inchoate right of dower in any of the property prortded tor. 

sold, !>r that any person has a vested or contingent future !ight or estate 
therem, the court shall ascertain .and settle the proportional value of 
such inchoate. contingent, or vested right or estate according to the 
p1inciples of law a{>plicable to annuities and survivorship, and shall 
direct such proportion of the proceeds of sale to be invested, secured, 
or paid over in such manner as to protect the rights and interests of 
the parties. 

SEc. 431. In ~11 cases of sales of p~operty, ~he te~s ~hall be made ~3~:ii,:;:1<;./0
1~ 

known at the time; ilnd if the premises C0!3SIS~ of distinct fai:ms or time of sale. 

lots, they shall be sold separately, or otherwise If the court so directs. 
SEO. 432. Neither of the referees, nor any person for the benefit of c~~rt...,.,. uot 

10 
pur-
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either of them, shall be interested in any purchase; nor shall the guard
ian of an infant party be interested in the purchase of any real property, 
being the subject of the action, except for the benefit of the infant. 
All sales contrary to the provisions of this section shall be void. 

w:;f:';~0':;w'i!.erees, SEc. 433. After completing the sale, the referees shall report the 
same to the court, with a description of the different parcels of lands 
sold to each purchaser, the name of the purchaser, the price paid or 
secured, the terms and conditions of the sale, and the securities, if any, 
taken. The report shall be filed with the clerk. 

ce!f~~ 0~
8

[ff~t e~r ~EC. 434. The report of sale m~y _be excepted to b_y a~y party 
confirmation. entitled to a share of the proceeds, rn hke manner and with hke effect 

as in ordinary cases. If the sale be confirmed, the order of confirtna
tion shall direct the referees to execute conveyances and take securities 
pursuant to such sale, which acts they are hereby authorized to do. • 
Such order shall have the effect to discharge the property of the est.at.a 
or interest of every person mentioned in section four hundred and six, 
and of tenants for life or years of the property sold, and shall be bind
ing and conclusive upon all such persons, as if the same were a decree 
for the partition of such property, and upon all persons whomsoever 
as to the regularity of the proceedings concerning such sale, except as 
provided in section four hundred and thirty-two. 

Proceeding_swchuenma SEC. 435. When a parth entitled to a share of the property or an 
party or ,n - • b • l d h" 1· "d f h l b brancerbeoomt:S pnr- rncum rancer entit e to ave IS ien pa1 out o t e sa e ecomes a 
chaser. purchaser, the referees may take his receipt for so much of the pro-

ceeds of the sale as belongs to him. 
Wh:in f 0 1e~h:! SEC. 436. When there are proceeds of sale belonging to an unknown 

r;~ted. 0 
SB ow11er' or to a person without the district who has no legal representa

tives within it, or when there are proeeeds arising from the sale of an 
estate subject to the prior estate of a tenant for life or years, which 
are paid into the court or otherwise deposited by order of the co_urt, 
the same mav be invested under such order in securities on interest for 
the benefit of the persons entitled thereto. 

c~tiwh't!.ie'::11g; ~: SEc. 437. \Vhen the security for the proceeds of sale is taken, or 
ve!'tm":nts made. when an investment of any such proceeds is made, it shall be done, 

except as herein otherwise provided, in the name of the clerk of the 
court and his successors in office, who shall hold the same for the use 
and benefit of the parties interested, subject to the order of the court. 

Same subject. SEc. 438. When security is taken by the referees on a sale, and the 
parties interested in such security, by an instrument in writing under 
their hands deliwred to the referee, agree upon the shares and propor
tions to which they are respectively entitled, or when shares and pro
portions have been previously adjudged hy the court, such secunties 
shall he taken in the nameR of and payable to the parties respectively 
entitled thereto, and shall be delivered to such parties upon their 
receipt therefor. Such agreement and receipt shall he returned and 
filed with the clerk. 

ac~~,~~ c!i[J-~~~i~ SEC. 439. The clerk in whose name a security is taken or by whom 
interest. an investment is made, and his successors in office, shall receive the 

interest and princiI?al as it becomes _du~, an?-apJ?lY and inn:"~ the same 
as the court mav direct; and shall tile m his office all securities taken 
and keep an account in a book provided and kept for that purpose i~ 
the clerk's office, free for inspection by all persons, of investments 
and moneys received hy him thereon, and the disposition thereof. 

tj
When equ:,:t par1ti- SJ<:c. 440. \Yhen it apa:ears that partition <:'an not be made equal be-
on ean nut 1,e rnac e, • • h · · · · 

court. ma.y ndjudge t'I_Veen the pa_rt1es, ace<;>r rng tot en- respectn°e rights, without preju-
cc,mpens&uon. dice to the_ rights and mterests of some of them, the court may adjudge 

compe11sat10n to he made by one party to another on account of ine
quality of partition; but sueh compensation shall not be required to 
be made to others by owners unknown, nor by infant-; unless in case 
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of an infant it appear that he has personal property sufficient for that 
pu!J)Ose. and that his interest will be promoted thereby. 

SEC. 441. When the share of an infant is sold the proceeds of the Whe,:i proceeds. of . ; . sale paid to guardian 
sale may be paid by the referees makmg the sale to his general guard- of infant. 

ian, or the special guardian appointed for him in the action, upon such 
guardian giving the security required by law or directed by order of 
the court. . 

SEc. 442. The guardian who may be entitled to the custody and . Whfe_npaidtoguard-

t f th ta f • th d. d d 1ano msaneperson. managemen o e es te o an msane person, or o er person a JU ge 
incapable of conducting his own affairs, whose interest in real prop-
erty shall have been sold, may receive in behalf of such person his 
share of the proceeds of such real property from the referees on 
executing, with sufficient sureties, an undertaking, approved by the 
judge of the court, that he will faithfully discharge the trust reposed 
in him, and will render a true and just account to the person entitled, 
or to his legal representatives. 

SEc. 443. The costs o.f partition, includini fees of referees and ho~
08

;-iP~~~:,~on, 
other disbursements, shall be paid by the parties respectively entitled 
to share in the lands divided, in proportion to their respective interests 
therein, and may be included and specified in the judgment. In that 
case they shall be a lien on the several shares, and the judgment may 
be enforced by execution against the parties separately. When, how-
ever, a litigation arises between some of the parties only, the court 
may require the expenses of such litigation to be paid by the parties 
thereto, or any of them. 

CHAI'TER FORTY-FOUR. 

OF ACTIONS OF AN EQUITABLE NATURE BY AND AGAINST EXECUTORS, 
} DMINISTRATORS, LEGATEES, HEIRS, AND DEVISEES. 

Sec. 
444. Ii what actions chapt.er 37 shall 

apply. 
445. An action against next of kin by 

creditor of the estat.e. 
446. Each liable for the whole amount 

received. 
447. Next of kin may maintain an action 

to compel contribution. 
448. An action against legatees by creditor 

of the testator. 
449. Apportionment of costs in an action 

against next of kin or legatees. 
450. Payment of the amount recovered 

against any one satisfies the judg
ment as to such ~rson. 

461. Heirs or devisees liable for the debts 
of their ancestor or testator. 

462. In what cases and to what extent not 
liable. 

Sec. 
463. Section 462 not to affect a case where 

debt charged upon real estat.e by 
will. • 

454. Preference of debts, and. definition 
thereof. 

455. How judgment against heirordevisee 
enforced. • 

456. When heirs or deviseee personally 
liable. 

467. Judgment ~nst several heirs or 
devisees jomtly to be apportioned 
among them. 

468. Devieees not liable when there are 
assets. 

469. Liable for deficiency only. 
460. Two preceding sections not to affect 

a case where the debt is ch~ 
upon the real property by the will. 

SEc. 444. The provisions of chapter thirty-seven of this title shall c~: 1hJ!i!1~!i~fy~ 
apply to actions of an equitable nature by and against executors and 
admmistrators, except as in this chapter otherwise or specially Y-ro-
vided. Sections three hundred and :fifty-one, three hundred and tifty-
two, and three hundred and :fifty-three of such chapter shall not so 
appJy. All causes of actions of an equitable nature by one person 
aiamst another, however arising, survive to the personal represent.a-

• tlves of the former and against the personal representativ'-:8 of the 
latter. When the cause of action survives, as herein proVIde<;l, the 
executors or administrators may maintain an action of an eqmta~le 
nature thereon against the partv apinst whom the cause of action 
accrued, or after his death again;t his personal representatives. 
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ne'i~ 
0
r~l~nb/!,."e%~~ SEc. 445. The next of kin of a deceased person are liable to an 

or of the estate. action by a creditor of the estate to recover the distributive shares 
received.out of such estate, or to so much thereof as may be necessary 
to satisfy his debt. The action may be against all the next of kin 
jointly or against any one or more of them severally. 

Each liable for the SEC. 446. In such action the plaintiff may recover the value of all 
whole amount re-
ceived. the assets received by all the defendants in the action if necessary to 

satisfy his debt; and the amount of the recovery shall be apportioned 
among the defendants, in proportion to the value of the assets received 
by each; and no allowance or deduction shall be made from such 
amount on account of there being other next of kin to whom assets 
have also been delivered. • 

m~~~itn ~itio':~ SEc. 447. Any one of the next of kin against whom a recovery is 
compel contribution. had pursuant to section four hundred and forty-six may maintain an 

action against all the other next of kin of the deceased person to'whom: 
any such assets have been delivered jointly, or against any of them 
separately, for a just and equal contribution, and may recover of each 
defendant such amount as shall be in the same proportion to the whole 
sum collected of the plaintiff as the value of the assets delivered to 
such defendant bore to the value of all the assets delivered to all the 
next of kin of the deceased. • 

ieta~ee!c:;~~i: SEC. 448. Legatees are liable to an action by a creditor of the testator 
the testator. to recover the value of any legacy received by them. The action mav 

be maintained against all the legatees jointly or against any one or 
more of them severally. In such action the plaintiff shall not recover 
unless he shows- ' ' " - • 

First. That no assets were delivered by the executor or administrator 
of the testator to his uext of kin; or 

Second. That the value of such assets has been recovered by some 
other creditor; or . 

Third. That such assets are not sufficient to satisfy the demand of 
the plaintiff. 

And in the last case he shall recover only the deficiency. The whole 
amount which the plaintiff shall recover shall be apportioned among 
all the legatees of the testator in proportion to the value of their lega
cies resp~ctively, and his proportion shall only be recovered of each 
legatee. 

c~~~~io~:e~tio"~ f SEc. 449d. 
1
~n andacttionh agai?fst several nehxt ohfdkin O! legatees jointly 

against next of kin or or assets e ivere o t em, I a recovery e a agamst such next of 
legatees. kin or legatees, the cost of such action shall he apportioned among the 

se\·eral defendants in proportion to the amount recovered against each 
of them. 

Paymt ent rf thde SEC. 450. A decree against several next of kin or le!!atees shall be 
amonn recovere . • fi d . t f h b h .~ . . 
against any one satis- satls e as o any one o t em y t e payment or sat1sfact10n of the 
~~: 11;.t;.\!~~em as amount recovered against such defendant. 
]. ftle1 irsf orh d

1
e,b·i1seesf SEc. 451. Heirs and devisees are liable to an action bv a creditor of 

u11eorte,e•o d d d . .J 
their aneestor or tes- a ecease pen,on to recover the eht of theu- ancestor or testator to 
w.tor. the extent of the value of any real property inherited by or devised 

to them. If such action be against the heirs, all the heirs w·ho am liable 
,-.hall he made parties to the action. 

In what Pases and SEC. 4.52. But the heirs are not liable for the debt unless it af pear 
to wh:tt extent not h . - '· •. . 
liahh·. that t e personal assets of the deceased were msuffic1ent to disc arO'e 

it, or that after due proceedings the creditor has been unable to collc~t 
t~e debt f1yn~ the personal representafo·es of the deceased, o~· from 
his next of km or legatees. If the personal assets were sufficient to 
pay a part of the debt, or in case a part thereof shall have been col 
lected. the heirs of such deceased person are liable for the residue. 

afi~ti"an c1'.~ ~ite;~ SEC. 453. The section last preceding shall not affect the liability of 
dealbt charged . upon heirs for a debt of their ancestor where such debt was bv his ·will 
r<> estate by w,11. .J 
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expre:ssly charged exdusiYely on the real propertie:s descended to such 
heirs, or where such debt is by the will expressly directed to be paid 
out of the real property descended before resorting to the personal 
property. 

SEC. 454. In cases where the next of kin, legatees, heirs, and devi- Preference of debts, 

l• bl f th d bt f th • t h • "d d anddefinitionthereof. sees are ia e or e e s o eir ances ors, as erein prov1 e , 
they shall be liable tae:efor without other priority or preference than 
such ancestors would be. The word "debt," as used in this chapter, 
shall be construed to include all clainis for the payment of money 
which survive against the personal representatives of the deceased, as 
provided in section four hundred and forty-four. 

SEc. 455. A 1·udgment against an heir or devisee on account of the H_owthj_udgdm<,nt 
. . . agams eir or eVJsee 

debt of his ancestor or testator may be enforced by execut10n agamst enforced. 

the real property shown to have descended to the heir or devisee, and 
not otherwise. Such judgment shall have preference as a lien on such 
real property to any jmkment or decree obtained against such heir or 
devisee on account of a debt or demand due in his own right. 

SEC. 456. When it appears in the action that before the commence- When hei'n o1_d~f" 
ment thereof the heir or devisee has aliened the real property descended sees persona Y ia e. 

to him, or any part thereof, he shall be personally liable for the value 
of the property so aliened, and a judgment may be given against him 
therefor, to be enforced by execution, as if the judgment were for his 
own debt. No real property aliened in good faith and for a valuable 
consideration by an.heir or devisee before action commenced against 
him is liable to an execution for the debt of his ancestor or testator, 
or in any manner affected by the judgilient therefor against such heir 
or devisee. 

SEC. 457. In an action against several heirs jointlv, or several devi- Jud~:f!t ~mt 

sees jointly, the amount which the plaintiff recovers must be appor- ~tntfy
18

toorooC:: 
tioned among all the heirs 'of the ancestor or devisees of the testator in fh~~-ion ed among 

proportion to the value of the real property descended or devised, and 
such proportion only can be recovered of each heir• or devisee. 

SEC. 458 A devisee shall not be liable to the creditor of his testator Devisees not liable 
• • when thereareasseta. 

unless 1t appear that the personal assets of the testator and the real 
property descended to his heirs were insufficient to discharge the debt, 
or unless it appear that after due ~roceedings the creditor has been 
unable to recover the debt, or any part theteof, from the personal rep
resentatives of the testator or from his next of kin, legatees, or heirs. 

SEC. 459. In either of the cases specified in the section last preceding 0~~ble f0rd eflclency 

the amount of the deficiency of the personal assets, and of the real 
property descended, to satisfy the debt of the plaintiff, or the amount 
which such plaintiff may have failed to recover from the personal rep-
resentatives of the testator, his next of kin, legatees, and heirs, may 
be recovered of the devisees of such testator, to the extent of the value 
of the real property devi~ed to them re~ctively. . .. 

SEC. 460. The two sections last precedmg shall not affect the hab1hty t1J: 0n~~a'.1lec~ 
of devisees for a debt of their testator where such debt was by his will ~ where the debt 

l b . . l d • d b IS charged upon the express y c arged exclusively upon the rea property ev1se , or Y real property by the 

the terms of ~lie will made pay~b,ie lj>y the devisee, or out of the real will. 
property devised, before resortmg td the personal property or to any 
other real property descended or devised. • 
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CHAPTER FORTY-FIVE. 

ACTIONS TO DECLARE VOID OR DISSOLVE THE MARRIAGE CONTRACT. 

Sec. 
461. Husband or wife may maintain 

action. 
462. What marriages absolutely void. 
463. What marriages void when so de

clared. 
464. At whose action marriages declared 

void. 
465. At whose action marriages declared 

voidable. 
466. Action to declare marriage valid. 
467. For what causes marriages may be 

, dissolved. 

Sec. 
468. Residence of parties. 
469. Same. 
470. Pleas in bar by defendant. 
471. Maintenance and custody of children 

pending action. 
472. Judgment for maintenance for the 

custodl of children. 
473. Power o court to modify decree. 
474. Right to remarry. 

SEC. 461. A husband or wife may maintain an action of an equitable 
nature against the other for the dissolution of the marriage contract, 
or to have the same declared void, as provided in this chapter. 

SEC. 462. All marriages which are prohibited by law on account of 
consanguinity between the parties, or on account of either of them hav
ing a former husband or wife then Jiving, shall, if solemnized within 
the district, be absolutely void. • 

SEc. 463. When either of the parties to a marriage shall be incapabl( 
of making such contract or assenting thereto for want of legal age or 
sufficient understanding, or when the consent of either party shall be 
obtained by force or fraud, such marriage shall be void from the time 
it is so declared by the decree of a court having jurisdiction thereof. 

SEC. 464. A marriage may be declared void from the beginning, at 
the action of either party, for any of the causes ·specified in section 
four hundred and sixty-two, and whether so declared or not shall be 
deemed and held to be void in any action or proceeding whatever in 
which the same may come in question; but a marriage once declared 
to be valid by the judgment of a court having jurisdiction thereof, in 
an action for that purpose, can not afterwards be questioned for the 
;;;ame cause, directly or otherwise. 

SEc. 465. A marriage shall not be declared void for any of the causes 
specified in section four hundred and sixty-three, except at the action 
or claim of the party laboring under the disability, or upon whom the 
force or fraud was imposed.or practiced; nor at the action or claim of 
such party if it appears that the parties freely cohabited together as 
husband and wife after the party had arrived at legal age, acquired 
sufficient understanding, been restored to reason, freed from the force, 
or discovered the fraud, as the case may be. 

SEc. 466. \Vhen either hushand or wife shall claim or pretend that 
the marriage is void or voidable, as provided in sections four hun
dred and sixty-two and four hundred and sixty-three, the same may be 
declared rnlid and lawful at the action of the other; and in such action 
the court shall have power, if the pleadings and proof authorize it to 
dcelare su-::h marria~e void from the beginning or from the time of the 
judgment, or that 1t is valid and lawful, and binding on the parties 
thcn·to. 

1--Ec. 467. The dissolution of the marriage contract mav be declared 
at the action of the injured party for either of the followin(J' cause8 : 

Fir;.;t. Impotency existing at the time of the marriage a~d continu-
ino· to the commencement of the action; 

Recond. Adulterv; 
Third. Condction of felony; 
Fourth. \\~illful desertion for the period of two vears: 
Fifth. Cruel and inhuman treatment calculated fo impair health or 

endanger life : • 
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Sixth. Habitual gross drunkenness contracted since marriage and 
continuing for one year prior to the commencement of the action. 
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SEC. 468. ,Yhen a marriage has been solemnized in the district an Residenceofparties. 

action may be maintained to declare it void if the plaintiff is an inhab-
itant of the district at the commencement of the action. If the mar-
riage has not been solemnized in the district, such action can only be 
maintained when the plaintiff has been an inhabitant thereof for three 
years prior to the commencement of the action. 

SEc. 469. In an action for the dissolution of the marriage contract same. 
the plaintiff therein must be an inhabitant of the district at the com
mencement of the action and for three years prior thereto, which resi-
dence shall be sufficient to ~ive the court jurisdiction without regard 
to the place where the marriage was solemnized or the cause of action 
arose. 

SEC. 470. In an action for the dissolution of the marriage contract Pleas in bar byde
on account of adultery the defendant piay admit the adultery and felldsnt. 

show in bar of the action either-
First. That the act was committed by the procurement or with the 

connivance of the plaintiff; or, 
Second. That the act had been expressly forgiven, or impliedly so, 

by the voluntary cohabitation of the parties after knowledge thereof; or, 
Third. That the plaintiff has been guilty of adultery also without 

the procurement or connivance of the defendant and not •forgiven as 
provided in subdivision second of this section; or, 

Fourth. That the action has not been commenced within one year 
after the discovery of the act by the plaintiff. 

When the action is for any of the cause'3 specified in subdivisions 
third, fourth, fifth, or sixth of section four hundred and sixty-seven, 
the defendant may admit the charge and show in bar of the action that 
the act was committed by the procurement of the plaintiff, or that it 
has been expressly forgiven; and in case the action is founded on 
subdivision third of the section four hundred and sixty-seven, the 
defendant may also show in bar thereof that the action was not prose
cuted within cne year after the same occurred to the plaintiff. 

SEc. 471. After the commencement of an action, and before a judg- ~ten,ncehl
1
a:!id 

ment therein, the court or judge thereof may, in its discretion, pro- =~.C:,uo~. 
11 

vide by order as follows: 
First. That the husband pay, or secure to be paid, to the clerk of 

the court such an amount of money as may be necessary to enable the 
wife to prosecute or defend the action, as the case may be; 

Second. For the care, custody, and maintenance of the minor chil
dren of the marriage during the pendency of the action; 

Third. For the freedom of the wife from the control of the husband 
during the pendency of the action, and the court may restrain either 
or both parties from disposing of the property of either party pend
ing the action. 

8Ec. 4 72. Whenever a marriage shall be declared void or dissolved ~~::J 0I0~; 

the court shall have power to further decree as follows: custodyotchildren. 

First. For the future care and custody of the minor children of the 
marriage as it may deem just and proper, having due regard to the 
a~e and sex of such children, and unless otherwise manifestly improper 
giving the preference to the party not in fault; 

Second. For the recovery of the party in fault, and not allo~ed the 
care and custody of such children, such an amount of money, m ~ross 
or installments, as may be just and proper for such party to contnbute 
toward the nurture and education thereof; 

Third. For the recovery of the party in fault such an amount of 
money, in gross or in installments, as may be just and proper for such 
party to contribute to the maintenance of the other; . 

Fourth. For the delivery to the wife, when she is not the party In 



410 

Power of comt to 
modify decree. 

Right to remarry. 

lnFTY-SIXTH CONGRESS. SEss. I. CH. 786. 1900. 

fault, of her personal property in the possession or control of the hus
band at the time of giving the judgment; 

Fifth. For the appointment of one or more trustees to collect, 
receive, expend, manage, or invest, in such manner as the court shall 
direct, any sum of money adjudged for the maintenance of the wife 
or the nurture and education of minor children committed to her care 
and custody; 

Sixth. To change the name of the wife when she is not the party in 
fault. 

SEc. 473. At any time after a judgment is given the court or judge 
thereof, upon the motion ·of either party, on notice shall have power 
to set aside, alter, or modify so much of the judgment as may provide 
for alimony or for the appointment of trustees for the care and custody 
of the minor children, or the nurture and education thereof, or the 
maintenance of either party to the action. 

SEc. 474. A judgment declaring a marriage void or dissolved by the 
action or claim of either party shall have the effect to terminate such 
marriage as to both parties, except that neither party shall be capable 
of contracting mar~age with a third ~rson, ~nd if he or she does so 
contract, shall be liable therefor as 1f such Judgment had not been 
~ven, until the action has been heard and determined on appeal, and 
1f no appeal be taken, the expiration of the period allowed by law to 
take such a~peal. 

CHAPTER FORTY-SIX. 

OF ACTICNS TO DETERMINE ADVERSE CLAIMS AND BOUNDARIES. 

Sec. 
475. An action to determine adverse 

claims. 
476. An action to establish boundaries. 
477. Pleadings in such action. 

Sec. 
478. Mode of proceeding thereafter. 
479. Oath and duties of commissioners. 
480. Their report. 

,.\n action to ~eter- SEc. 475. Any person in possession, by himself or his tenant, of 
mmeadverse claims. l rt • • · f · bl · rea prope y, may mamtam an action o an eqmta e nature agamst 

another who claims an estate or interest therein adverse to him, for 
the purpose of determining such claim, estate, or interest. 

An action to estab- SEc. 476. In any ease where any dispute or controversy exists, or 
lish 

00nnd
artes. may hereafter arise, between two or more owners of adjacent or con- • 

tiguous lands in the district, concernin~ the boundarv lines thereof, or 
the location of the line or lines dividmg su<'h land;, either party or 
any party to such dispute or controversy may bring and maintain an 
action of an equitable nature in the district court of the district, for 
the purpose of having sueh controversy or dispute drtermined, and 
such boundary line or lines, or dividing lines, ascertained and marked 
by proper monuments, upon the ground where such line or lines may 
he ascertained to be, and established in sueh action. 

11
.,~t:dings In such SEC. 4 77. The complaint in such action shall he sufficient if it appears 

therefrom that the plaintiff and defendant or defendant-; are owners of 
adjacent lands; that there i:,; a controversy or dispute between the 
parties concerning their boundary or dividing line or lines, and it shall 
not be necessary to set forth the nature of such dispute or controversy 
further than that the plaintiff shall describe the boundarv or dividing 
line as he shall claim it to be. The defendant, in his answer, shall set 
forth the nature of his claim with reference to the location of the line 
in controversy. 

th~~;_proceeding SEc. 4 78. The mode of proceeding under this Act shall be analogous 
to that of other actions of an equitable nature: Prm•ided, At the time 
of entering the judgment fixing the true location of the disputed bound
ary or dividing line the court shall appoint three disinterested com-
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missioners, one of whom shall be a practical surveyor, and shall direct 
the commissioners to go upon the lands of the parties and establish 
and mark out upon the grounds, by proper marks and monuments, 
the boundary or dividing line as ascertained and determined by the 
court in its judgment. 
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SEC. 4:79. Before entering uAlon the discharge of their duties the oat~ f!Dd duties of 
• • h 11 k d 1 th • th • •t• f hf 11 comm1SS1oners. comm1ss10ners s a ma e an e e1r oa , 1n wn mg, to a1t u y • 

and impartially perform their duties as such commissioners, anci after 
designating the line by proper marks and monuments, they shall file, 
in the court and cause, a report of their doings as such commissioners, 
and the same shall be, when approved or confirmed by the court, a part 
of the judgment roll in the cause. 

SEc. 480. The report of the commissioners may be confirmed by the Their report. 

court, upon written motion of either party to such action, whenever it 
shall appear to the court that the motion was served upon the adverse 
party two days before the presentation thereof, and that no exceptions 
have been filed to the report within two days after the service. If 
exceptions are filed as aforesaid to the report, the exceptions may be 
heard with the motion to confirm, and the motion may confirm, modify, 
or set aside the report, as shall seem just, and in the latter case may 
appoint a new commission or refer the matter to the same commis-
s10ners with approp1iate instructions. 

CHAPTER FORTY-SEVEN. 

GENERAL PROVISIONS CONCERNING ACTIONS. 

• Sec. Sec. 
481. Lost papers, how supplied. 
482. Successive actions. 
483. Consolidation of actions. 
484. When court has jurisdiction. 

485. Jurisdiction over corporations. 
486. Exercise of jurisdiction. 
487. When majority of referees may act. 
488. Computation of time. 

SEC. 481. If an original :paper or pleading be lost oi: w~thheld by su!;fed~pers, how 

any person~ the court or Judge thereof may order a verdied copy 
thereof to be filed and used instead of the original. 

SEC. 482. Successive actions may be maintained upon the same con- successive a ,uons. 

tract or transaction whenever, after the former action, a new cause of 
action arises therefrom. 

SEC. 483. Whenever two or more actions are pending at one ti~e tl~nsolldatlon °1 ac-

between the same parties and in the same court upon causes which • 
might have been joined, the court may, upon the motion of the defend~ 
ant, order the same to be consolidated. An action is deemed to be 
pending from the commencement thereof until its final determination 
upon appeal, or until the expiration of the period allowed to take an 
apSEal. . , . • h • • d" ti f th When court bas JU· EC. 484. No natural :person 1s subJect to t e Juris 1c on o e risdiction. 
district court of the district unless he appear in the court, or be foupd 
within the district, or be a resident thereof. or have property therein; 
and in the last case onl_y to the extent of , such property at the time 
the jurisdiction attached. But this section is not to be construed to 
limit the power of the said court to declare a marriage void or a dis
solution thereof when the defendant is a nonresident of the di-itrict, 
in the cases provided for.in c~aptei: forty-five. . . . . . Jurisdiction over 

~EC. 485. No corporation IS subJect to the Jurisdiction of the dis- corporations. 
tnct court of the district unless it apJX:3r in the court, or have been 
~reated by ~r under the laws of the district, or ~ave a~ ~n~y estab-
lished therem for the transaction of some portion of 1tsousmess, or 
have property ~~rein; a~d !~ ~\u~ last case only 11?, ~e exten~ of such 
property at the ijme the Jurisdiction attached. 
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Exerciseofjurisdic- SEC. 486. When tne court has jurisdiction of the parties it may 
tion. exercise it in respect to any cause of action, wherever arising, except 

for the specific recovery of real property situated without the district, 
or for in3ury thereto. 

When majority of SEc. 487. Whenever there is more than one referee all must meet, 
referees may act. but a majority of them may do any act which might be done by all; 

and whenever any authority is conferred on three or more persons it 
may be exercised by a majority of them, upon the meeting of all, unless 
expressly otherwise provided . 

. computation of SEC. 488. The time within which an act is to be done, as provided 
time. in this code, shall be computed by excluding the :first day and includ

ing the last, unless the last day fall upon a Sunday, Christmas, or 
other legal holiday, in which case the last day shall also be excluded. 
The time for the publication of le~al notices shall be computed so as 
to exclude the :first day of publication and to include the day on 'fhich 
the act or event of which notice is given is to happen or which com
pletes the full period required for publication. 

CHAPTER FORTY-EIGHT. 

OF OFFERS TO COMPROMISE AND THE INSPECTION OF WRITINGS. 

Sec. [ Sec. 
489. Offers to compromise, how accepted I 490. Order for the inspection of papers. 

and effect thereof. 

9ffers to compro- SEc. 489. The defendant may, at any time before trial, serve upon 
=e«~rt11::':'l.'ted the plaintiff and offer to allow judgment to be given against him for 

the sum, or the property, or to the effect therein specified. If the 
plaintiff accept the offer, he shall, by himself or attorney, indorse such 
accei;>tance thereon, and file the same with the clerk before trial, and 
withm three days from the time it was served upon him; and there
upoi:i judgment shall be given accordingly, as in case of a confession. 
If the offer be not accepted and filed within the time prescribed, it 
shall be deemed withdrawn, and shall not be given in evidence on the 
trial; and if the plaintiff fail to obtain a more favorable juds-ment, he 
shall not recover costs accruing after the service of the notice of the 
offer, but the defendant shall recover of him costs and disbursements 
from the time of such service. 

Orderforthein•pec· SEC. 490. The court, or judge thereof, while an action is pending, 
tionof papers. may order either party to give the other, within a specified time, an 

inspection and copy, or permission to take a copy, of any book, docu
ment, or paper in his possession, or under his control, containing 
evidence or matters relating to the merits of the action, or the defense 
therein. If obedience to the order be neglected or refused, the court 
may exclude the book, document, or paper from being given in evi
dence, or, if wanted as evidence by the party applying therefor, may 
direct the jury to presume it to be such as he alleges it to be; and the 
court may also punish the party so neglecting or refusing as for a 
contempt. This section i,; not to be construed to prevent a party from 
compelling another to produce books, documents, or paper:; when he 
is examined a:,; a witnes,;. 

Order and motion, 
definition of. 

CHAPTER :FoRTY-XIXE. 

OF llOTIONS AND ORDERS. 

See. 
491. Order and motion, ,lefinition of. 
492. :\lotions, to whom and where made. 
493. Notice of motion, time of, and when 

necessary, 

Sec. 
494. Application refused not to he re

peated. 

SEC. 491. Every direction of a court or judge made or entered in 
writing, antl not included in a judgment is denominated an order. An 
application for an order is a motion. 
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SEC. 492. :)fotions shall be made to the court or 1·udg·e as provided Motions, to whom 
• • • ' " and where made. m other parts of this code. They shall be made at the place where 
the action is triable, except when made to a judge of the court before 
'whom the action is pending and without notice, in which case an order 
may be made bJ. such ju~ge in any ~art ?f the distric~. . 

SEC. 493. "hen a notice of a motion IS necessary, 1t shall be served . Noticef of motion, 
d b f th t • • d f h h • b t h time o , and when twenty ays e ore e 1me appomte or t e eanng; u t e court, necessary. 

or judge thereof, may prescribe, by order indorsed upon the notice, 
a shorter time. Notice of a motion is not necessary, except when this 
code requires it, or when directed by the court or judge in pursuance 
thereof. 

SEC. 494. If an application :for an order, made to a jud!e of the Application refused 
• h. h h t· d. • d. b f . h 1 nottoberepeated. court m w 1c t e ac 10n or procee mg 1s pen mg, ere use m w o e 

or in part, or be granted conditionally, no subsequent application for 
the same order shall be made to any other judge. A violation of this 
section is punishable as a contempt, and an order made contrary 
thereto may be revoked by the judge who made it, or vacated by the 
court, or judge thereof, in which the action or proceeding is pending. 

CHAPTER FIFTY. 

OF NOTICE AND THE SERVICE AND FILING OF PAPERS. 

Sec. 
495. Notices to be in writing. 
496. Notices and other papers, how 

served and upon whom. 
497. When service may be made by 

mail; time allowed for distance. 
498. How copy deposited and when serv

ice deemed to be made. 
499. Appearance, how made; defendant 

not to be heard before appearance. 

Sec. 
500. When party absent from the district; 

when service to be made on attor-
ney. . 

501. Foregoing provisions not to apply to 
summons. 

502. Notice is valid, though defective in 
form .. 

503. Filing of papers. 

SEc. 495. Notices shall be in writing, and notices and other papers w:1~~~es to be In 
shall be served on the party or attorney in the manner· prescribed in • 
this chapter where not otherwise provided by this code. 

SEC 496 The service or deposit in the post-office when served by Notices and 0th "r • • , . papers, how served 
mail, may be made by any person other tl:ian the p9:rty himself. The and upon whom. 

proof of service shall be the same as proof of service of a summons, 
and shall be returned with the origina1 notice, or other paper of which 
service is made, at the time and place therein prescribed for the hear-
ing or other proceeding to be had thereon. The service may be per-
sonal by delivery of a copy of the notice or other paper to the party 
or attorney on whom the service is requir~ to be made, or it may be 
as follows: 

First. If upon an attorney, it may be made during his absence from 
his office by leaving the copy with his clerk therein, or with the person 
having charge thereof; or when there is no person in the office, by 
leaving it between the hours of six in the morning and nine in the 
evening in a conspicuous place in the office, or if it be not ope!! to 
admit of such service, then by leaving it at the attorney's residence 
with some person of suitahle age and discretid'n. 

Second. If upon a party, it may be made by leaving the copy at his 
residence between the hours of six in the morning and nine in the 
evening with some person of suitable age and discretion. . 

SEc. 497. Service by mail may be made when the person for whom be w~:a;en;,\:e ~1l 
the service is made and the person on whom it is made reside in differ- time llllowed·tor dis
ent places, between which there is a communication by mail, adding one tance. 

da.r to the time of service for every twenty miles of dismnce between 
the place of deposit and the place of address. . . . . . . 

SEc. 498. In case of service by mail the copy ~~t be deposited m llrid
0 '~,-~~ri~ ~~~Y~ 

the post-office, addressed·w the person on whom it IS to bo served at deemed to bt> made. 
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his place of residence, and the postage paid. The service shall be 
deemed to be made on the first day after the deposit in the post-office 
that the mail leaves the place of deposit for the place of the address, 
and not otherwise. 

Appearance, how SEc. 499. A defendant appears in an action when he answers, demurs, 
made; defendant not • th la' •:tr • • f h' · d t'l h to be heard before or gives e p mtI written notice o IS appearance, an un I e 
appearance. does so appear he shall not be heard in such action or in any proceed-

ing pertaming the:eto, except ~~e giving of.the undertakings allowed 
to the defendant m the provis10nal remedies of arrest; attachment, 
and the delivery of personal property. When the defendant has not 
appeared, notice of a motion or other proceeding need not be served 
upon him, unless he be imprisoned for want of bail, or unless directed 
by the court or judge thereof, in pursuance of this title. 

f WhenhparJ:r ~bl!e~t SEC. 500. When a :party is absent from the district and has no attor
.:'h'.?n 1

se~·ic!" ~
1'Ll ney in the action, service may be made by mail if his residence be known; 

rnad " on auorney. if not known, on the clerk for him. When a party, whether absent or 
not from the district, has an attorney in the action, service of notice or 
other papers shall be made upon the attorney. 

_Foregoing P1rov1i- SEC. 501. The foregoing provisions do not af:ply to the service of a 
s10ns not to app y o h h · 
summons. summons or other process, nor so muc t ereo as allows service to be 

made of any notice or other paper to bring a party into contempt, other
wise than upon such party personally. 

Notice is ~alid, SEc. 502. A notice or other paper is valid and effectual, althou~h 
tbovgh defective m d f • • h - h 'tl f th t· • hi h . • form. e ectIVe eit er m respect to t e t1 e o e ac 10n m w c 1t IS ma e, 

or the name of the court or the parties, if it intelligently refer to such 
action. 

Filing of papers. SEC. 503. All undertakings, affidavits, or other papers required by or 
provided for in this code shall be filed with the clerk, except when this 
code otherwise specially provides. A pleading or paper shall be filed 
by delivering the same to the clerk at his office, who shall indorse upon 
it the day of tha month and the year, and subscribe his name thereto. 
The clerk shall not be required to receive for filing any paper unless 
the name of the court, the title of the cause and the paper, and the 
names of the parties, and the attorney, if there be one, is intelligibly 
indorsed on the back of it, or unless the contents thereof can be read 
by a person of ordinary skill. 

Appeal1-1 and ''ffits 
of error. ho~· taken. 

S.,c. 

504. 

50ii. 
506. 

CHAPTER FrFTY-ONE. 

01'' APPEALS ANl> WIUTS 01'' ERROR. 

: Ree. 

Appeals and writs of error, how i 507. From what an appeal may be taken. 
taken. : 1>08. Laws regulating procedure and prac-

What judgment,; 8hall be final. I tiee on appeal. 
When may be taken. 

SEc. 50-i. Appeals and writs of error may be taken and prosecuted 
from the final Judgments of the district court for the district of Alaska 
or any division thereof direct to the Supreme Court of the United 
States in the following cases, namely: In prize causes and in all cases 
which involve the construction or application of the Constitution of 
the C nited States, or in which the constitutionalitv of anv law of the 
C nited States, or the validity or construction of anj· treat.J: made under 
its authority is drawn in question, or in which the constitution or law 
of a State is claimed to be in eontrawntion of the Constitution of the 
t'nited States; and that in all other ca::;es where the amount involved 
or the rnlue of the subject-matter exceed,; fh·e hundred dollars the 
t'nited States circuit court of appeals for the ninth circuit shall have 
jurisdieti<;>n to r~ri~w hy writ of error or appeal the final judgments, 
orders, of the d1stnd court. 
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SEC. 505. The judgments of the circuit court of appeals shall be What i udgmen ts 
shall be final. 

final in all cases coming to it from the district court, but whenever 
the judges of the circuit court of appeals ma.r desire the instruction 
of the Supreme Court of the United States upon any question or 
proposition of law which shall have arisen in any case pending before 
the circuit court of appeals on writ of error to or appeal from the 
district court, judges may certify such question or proposition to the 
Supreme Court, and thereupon the Supreme Court shalJ give its 
instruction upon the questions and propositions certified to it, and its 
instruction shall be binding upon the circuit court of appeals. 

SEc. 506. No appeal or writ of error by which any final order or Whenmaybetaken. 

judgment may be reviewed under the provisions of this Act shall be 
taken or sued out except within one year after the entry of the order 
or judgment sought to be reviewed. 

SEC. 507. An appeal may be taken to the circuit court of appeals ~~at:ea:S;~n~P
from any interlocutory order granting or dissolving an injunction, 
refusing to grant or dissolve an. injunction, made or rendered in any 
cause pending before the district court within sixty days after the 
entry of such interlocutory order. The proceedings in other respects 
in the district court in the cause in which such interlocutory order was 
made shall not be stayed during the pendency of such appeal, unless 
otherwise ordered by the district court. . . • 

SEc. 508. All provisions of law now in force regulating the pro- P~~"u~:~~~at~!. 
cedure and practice in cases brought by appeal or writ of error to the tice on appeal. 

Supreme Court of the United States o,r to the United States circuit 
court of appeals for the ninth circuit, except in so far as the same may 
be inconsistent with any pro:vision of th~ ..A..ct, shall. regulate the pro-
c~dure and practice i:q cilSt'ls brought to the courts, respe~tively, from 
the district court for the district of Alaska. The provisions of this 
chapter shall apply to all cases pending in the district court of Alaska 
at the time this Act takes effect. 

CHAPTER FIFTY-TWO. 

OF COSTS AND DISBURSEMENTS. 

Sec. 
509. Costs; compensation of attorney. 
olO. When costs allowed to plaintiff. 
511. Costs in several actions on same 

cause. 
512. Costs, when allowed to defendant. 
513. Disbursements, when allowed. 
514. Costs and disbursements in an action 

of an equitable nature. 
515. Who liable for fees. 
516. Coste and disbursements, how taxed. 
517. When objections made. 
518. Effect of such appeal. 

Sec. 
519. Fees of referees. 
520. Costs on postponement, etc. 
521. Plea of tender and effect as to costs. 
522. Guardian of infant plaintiff liable. 
523. Costs where person sues or defends 

in the right of another. 
524. Costs on review of inferior court. 
525. Costs in certain cases. 
526. Security for costs. 
527. Same subject. 
528. Costs-0n motion, etc. 

S• . . f hall Costs; compensation 
EC. 509. The measure and mode of compensation o attorneys s of attorney. 

be left to the agreement, expressed or implied, of the parties; b~t 
there may be allowed to the prevailing party in the judgment certam 
sums by way of indemnity for his attorney fees in maintaining the 
action or defense thereto, which allowances are termed costs. ...h ., 11 . d 

S 1 C h lai 'ff • d t .. encos.sa o"e 
EC. 5 0. osts are allowed of course to t e p ntI upon a Ju gmen to plaintiff. 

in the district court in his favor in the followmg cases: 
First. In an action for the recovery of the possession of rea! prop

erty, or w~ere a claim of title or interest in !'eal property, _or nght to 
the possession thereof, arises upon the pleadings, or 1s certined by the 
court to have come in question upon the trial; . 

Second. In actions for fines and forfeitures, and the actions provided 
for in chapters thirty~five and thirty-six of this title; 
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Third. In an action involving an open mutual account, where it 
appears to the satisfaction of the court that the sum total of such 
accounts of both parties exceeds one hundred and fifty dollars; 

Fourth. In an action for the recovery of personal property; 
Fifth. In an action not hereinbefore specified, for the recovery of 

money or damages, when the plaintiff shall recover fifty dollars or 
more. 

But in an action for assault, battery, false imprisonment, libel, 
slander, mlilicious prosecution, criminal conversation, seduction, or 
breach of promise of marriage, if the plaintiff recovers less than 
fifty dollars damages, he shall recover no more costs and disburse
ments than damages; and in an action to recover the possession of 
personal property, if the plaintiff recover property or the value 
thereof, as established on the trial, and damages for the detention of 
the same, in all less than :fifty dollars, he shall recover no more costs 
and disbursements than the sum of such value and damages. 

SEc. 511. When several actions shall be prosecuted for the same 
cause of action, against several parties who might have been joined as 
defendants in the same action, disbursements shall be allowed the 
plaintiff in each action if he prevail therein; but costs shall not be 
allowed such plaintiff in more than one of such actions, which shall be 
at his election, unless the party or parties prosecuted in such other 
action or actions shall at the time of the commencement of the previous 
action have been without the district or secreted therein. 

SEc. 512. Costs are allowed of course to the defendant in the actions' 
mentioned in section five hundred and eleven unless the plaintiff be 
entitled to costs therein; and when there are several defendants not 
united in interest, and making separate defenses by separate answers,• 
costs shall be allowed or not to each of such defendants as if the action 
were commenced against him separately. 

SEc. 513. A party entitled to costs shall also be allowed for all neces
sary disbursements, including the fees of officers and witnesses, the 
necessary expenses of taking depositions by commission or otherwise, 
the expense of publication of the summons or notices, and the post-
1ge where the same are served by mail, the compensation of referees, · 
and the necessary e_xpense of cop~:ing arw public record, book, or 
document used as evidence on the trial. 

SEC. 514. In an action of equitable nature costs and disbursements 
shall be allowed to a partv in whose favor a judgment is given in like 
manner and amount as In other actiom1, without reference to the 
amount recovered or the ntlue of the subject of the action, unless the 
court otherwise directs. 

SEC. 515. Every officer, witness, or other person required to do or 
perform any act or service for any party to any action or proceeding 
whatever s_hall be_ entitled to demand and rece~ve from such party the 
eompensation which the law allows therefor m advance; but a party 
to any action or proceeding in any eourt of justice in the dbtrict mav 
at his option, pay the fees of the officers thereof in advance or giv; 
Htl('h officer~. an undertaking with suffici~nt :,;~reties therefor. The 
eosts and d1sbursments which a party Is entitled to recover from 
another may be collected by the execution to enforce the judgment as 
a part thereof. The fees secured to the officers of the eourt or either 
of them, by any party to the judgment may be collected b/an execu
tion again,-t the property of such party and that of his ·sureties in 
the undertaking therefor. Such officers' execution mav i:,;sue in the 
namP of the clerk as plaintiff in the writ and for the benefit of all offi
cer,.; of the court to whom fees are so due and secured, whenever an 
exPeution might issue to enforce the judgment at the instance of the 
prerniling party therein. 

SEc. 5Hi. Costs and disbursements shall he taxed and allowed bv the 
derk. Xo di:,;bursements :,;hall he allowed any party unless he ·shall 



FIFTY-SIXTH COXGRESS. SEss. I. Cu. 786. 1900. 417 

file with the clerk within five days from the entry of judgment a state
ment of the same, which statement must be verified except as to fees 
of officers. A statement of disbursements may be filed with the clerk 
at any time after five days, but in such case a copy thereof must be 
served upon the adverse party. A disbursement which a party is 
entitled to recover must be taxed, whether the same has been paid or 
not by such party. The statement of disbursements thus filed, and 
costs, shall be allowed of course unless the adverse party, within two 
days from the time allowed to file the same, shall file his objections 
thereto, stati_ng the particulars of such objections. 

SEC. 517. When objections are made to the claim for costs and dis- ~hen objections 
bursements, the clerk shall forthwith pass upon the same, and indorse ma e. 

UJ>On the verified statement, or append thereto, the charges allowed or 
dISallowed. Any party aggrieved by the decision of the clerk in the Appeal. 

allowance of costs or disbursements may appeal from such decision to 
the court within five days from the date of such decision, by serving 
a notice of_ such appeal, _and in what particulars, upon the ';ldverse 
party or his attorney, which appeal shall be heard and determmed by 
such court, or judge thereof, as soon therea~ter as convenient. 

SEC. 518. Such appeal shall stay the proceedings as to the costs and Effect of such ap

disbursements to which the appeal is taken or relates, unless the peal. 

respondent file with the clerk an undertaking, with one or more sure-
ties, to the effect that if the decision of the clerk be reversed or modi-
fied he will make such restitution as the court or judge may direct. 
The sufficiency of the sureties in the undertaking may be excepted to 
by the appellant, and they be required to justify in like manner and 
with like effect as in an ordinary undertaking for an appeal. 

SEC. 519. The fees of referees shall be four dollars per day to each Fees of referees. 
for every day spent in the business of the reference, but the parties 
may agree in writing upon any other rate of compensation, and there-
upon such rates shall be allowed. 

SEC. 520. Upon an application to postpone a trial, the payment to costs 011 postpone-

th d rt f ·t -d. te d 11 t ment, etc. e a verse pa y o a sum, no excee mg n o ars, as cos s may 
be imposed by the court as a condition of granting the postponement; 
and in all cases where this code authorizes a court or judge to allow a 
party to do any act in an action or proceeding upon terms, such court 
or judge may, as a condition of such allowance, impose upon such 
party the payment of a like sum as costs. -

SEC. 521. "\Vhen in any action for the recovery of money or damages Pkn of tc1uler and 

I th d f d h 11 II . h" h b f th effect as to cost•. on y e e en ant s a a ege m 1s answer t at e ore e commence-
ment thereof he tendered to the plaintiff a certain amount of money in 
full.payment or satisfaction of the cause of action, and now brings the 
same into court and deposits it with the clerk for the plaintiff, if such 
allegation of tender be found true, and the plaintiff do not recover a 
greater sum than the amount so tendered, he shall not recover costs off 
the defendant, but the defendant shall recover them off him. 

SEC. 522. ,vhen costs or disbursements are adjudged aO"ainst an Guar<lja~ of_ an in-. -f J • • • h b. h ll !ant plamtiff ltable. m ant p ambff, the guardian by whom he appeared m t e actwn s a 
be responsible therefor, as if he were the actual plaintiff in such action, 
and payment thereof may be enforced against him accordingly. 

SEC 59 3 In an action prosecuted or defended by an executor admin- costs where J!Crson • • • • ' • sues or defends m the 
1strator, trustee of an express trust, or a person expressly authorized right of another 

by statute to prosecute or defend therein, costs shall be recovered as in 
ordinary cases, but such costs shall only be chargeable upon or collected 
off the estate, -fund, or partv represented, unless the court or judge 
thereof shall order the same to be recovered off the plaintiff or defend-
ant personally -for mismanagement or bad faith in such action or the 
defense thereto. • 

SEc. 524. When the decision o-f anv officer, tribunal, or court of itil~~1;"r,~gu;t·iew of 
inferior jurisdiction is brought before a court for review, such review • 

VOL X.."'!(XI--27 
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shall, for all the purposes of costs or disbursements, be deemed an 
appeal to such court upon errors in law, and costs therein shall be 
allowed and recovered accordingly. 

Co st s in certain SEC. 525. In all actions prosecuted or defended in the name and for 
caseo. the use.of any public corporation in the district the public corporation 

shall be liable for and may recover costs in like manner and with like 
effect as in the case of natural persons. When the action is upon the 
information of an{ natural person, he shall be liable in the first instance 
for the defendant s costs; and such costs shall not be recovered from 
the United States until after execution issued therefor against such 
person and returned unsatisfied in whole or in ~rt. 

sccnrityforcosts. SEC. 526. The attorney of a plaintiff who resides out of the district, 
or is a. foreign corporation, against whom costs are adjm\~ed in favor 
of the defendant, is liable to such defendant therefor; and If he neglect 
to pay the same upon the information of such defendant, shall be pun
ished as :for a. oontempt. The attorney may relieve or discharge himself 
from such liability by filing an undertaking at the commencement of 
the action, or at any time thereafter before judgment, for the payment 
to the defendant of the costs and disbursements that may be adjudged 

Same subject. 
to him, executed by one or more sufficient sureties. 

SEC. 527. The sureties in such undertaking shall possess the qualifi-
cations of sureties in an undertaking :for bail on arrest, and their suf
ficiency may be excepted to by the defendant at any time within five 
days :from notice of :filing the same and if so, they shall justify in an 
amount not less than two hundred dollars, in like manner and with like 
effect as such sui-eties for bail on arrest. Until the time for excepting 
to the sufficiency of the sureties has expired, or if excepted to, until 
they be found sufficient, the attorney is liable as if no undertaking had 
been given. A deposit of two hundred dollars, or other sum which 
the court or judge may direct, with the clerk may be made in lieu of 
such undertakiJ1g. 

cost.sonmotion,etc. SEC. 528. A sum not exceeding-five dollars as costs may be allowed 
to the prevailing party on a motion, in the discretion of the court, and 
may be absolute or directed to abide the event of the action. In any 
act10n or proceeding as to which the allowance and recovery of costs 
may not be provided for in this title, costs may be allowed or not, 
accordin~ to the measure herein prescribed, and apportioned among 
the parties, in the discretion of the court. 

Records of t'OUrt, 
what constitute. 

Register, how kept. 

CHAPTER FIFTY-THREE. 

Oll' THE RECORDS AND FILES OF COURT. 

Sec. 
529. Records of court, what constitute. 
530. Register, how kept. 
531. Journal, what to be entered therein. 
532. Judgment docket, how arranged. 
533. Execution docket, how kept. 
534. Fee book, what to be entered there

in. 

Sec. 

535. Final record, what to be recorded 
therein. 

536. Jury book, how kept. 
537. Files of the court, what are. 
538. Custody of the records and file8. 
539. Search and examination of records 

and files. 

SEc. 529. The records of the district court are a register journal 
judgment docket, execution docket, fee book, jury oook, 'and final 
record. 

SEc. 530. The register is a book wherein the clerk shall enter by 
its title, eyery action or proceedini commenced in, or transferred or 
appealed to. the court whereof he IS clerk, according to the date of its 
commencement, transfer, or appeal; and thereafter, until the entry of 
judgment, note therein, according to the date thereof, the filing or 
return of any paper or process, or the making of any order rule or 
other direction in or concerning such action or proceeding. ' ' 
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SEC. 531. The journal is a book wherein the clerk shall enter the Journal, wh!lt to be 

d. f h d · • d h d' . entered therem. procee mgs o t e court urmg term time, an sue procee mgs m 
vacation as this code specially directs. 

Ssc. 532. The judgment docket is a book wherein the judgments are h Judgment d docket, 
docketed, as elsewhere provided in this code. Each page thereof shall ow arrange • 

be divided into eight columns, and headed as follows: Judgment debt-
ors; Judgment creditors; Amount of judgment; Date of entry in 
journal; When docketed; Appeal, when taken; Decision on appeal; 
Satisfaction, when entered. 

SEC. 533. The execution docket is a book wherein the clerk shall h Exfution docket 
note, under the title of every cause, the issue and return of execution, ow ept. 

and generally the filing or return of any paper or process, or the mak-
ing of any order, rule, or other directiontherein, from and after the 
entry of judgment or decree until satisfaction or performance thereof. 

SEc. 534. The fee book is one wherein the clerk shall enter, under Fee book, what to 
the title ·of every cause, against the party to which the service is ren- be entered th erein. 

dered, the clerk's fees earned, and 1·eceived or not received, and none 
other, except as specia.lly directed by this code. 

SEC. 535. The final record is a book wherein the clerk shall record Final record, what 

th 1 d' d ed' • 1 h 'ded toberecorded therein. e papers, p1ea mgs, an proce mgs m a cause, as e sew ere provi 
in this code. 

SEc. 536. The jury book is one wherein the clerk shall enter the k Jury book, how 
names of the persons attending upon the court at a particular term as ept. 

grand or trial jurors, the time of the attendance of each, and when 
discharged or excused, and the amount of fees and mileage earned by 
each. • 
• SEC. 537. The files of the court are all papers or process filed with :!les of the conn, 
or by the clerk of the court in any action or proceeding therein or w are. 

before the judge thereof. 
SEC. 538. The records and files of the court are to be kept in the ~usto<J~ff the rec-

clerk's office in the custody of the clerk, and he is responsible for 
O 

an es. 

them. They shall not be taken out of the office by anyone, except by 
.the judge of the court, or an attorney thereof when allowed by special 
order of the court or judge, or some general rule therefor prescribed 
by the court and entered in the journal. 

SEc. 539. Whenever requested the clerk, upon being tendered lerl n.!'tl~~!r ~~8:~ 
fees therefor, shall furnish to any person a certified copy of any portion flies. 

of such records or files, and no person other than such clerk is entitled 
to make such copy or to the use of the records or files for such purposes. 
Whenever requested the clerk shaJl search such records and files and 
give a certificate thereof according to the nature of the inquiry. 

CHAPTER FIFTY-FOUR. 

GENERAL PROVISIONS CONCERNING SPECIAL PROCEEDINGS. 

~ I~ 
540. PartiE;S to special proceedings, how 1541. Judgments, orders, and motions. 

designated. 

SEc. 540. The party prosecuting a writ of review, writ of mandamus, ~~oho~~ 
writ of habeas corpus, or a proceeding for contempt shall be known as ~ted. ' 

the plaintiff, and the adverse party as the defendant. 
SEC. 541. A judgment in a special proceeding is the final determina- e:11':ff:rt';,r:!.· omers, 

tion of the ris-hts of the parties therein. The definition of a motion 
and an ~rder m an action are applicable to similar acts in a special 
proceedmg. 



420 

Writ of certiorari to 
be known as writ of 
1eview. 

Who may proeecute. 

FIFTY-SIXTH CONGRESS. SESS. I. CH. 786. 1900. 

CHAPTER FIFTY -FIVE. 

OF THE WRIT OF REVIEW. 

Sec. 
542. Writ of certiorari to be known as 

writ of review. 
543. Who may prosecute. 
544. By whom allowed and how applied 

for. 
545. When allowed. 
546. Undertaking of plaintiff. 

Sec. 
547. To whom directed. 
548. Stay of proceedings; when return

able. 
549. When and by whom writ iSSlled; 

how served. 
550. Incomplete return; limitation of writ. 
551. Power of court to review. 

SEc. 542. The writ formerly known as the writ of certiorari is 
known in this title as the writ of review. 

SEc. 543. Any party to any process or proceedin~ before or by any 
inferior court, officer, or tribunal may have the decISion or determina
tion thereof reviewed for errors therein as in this chapter prescribed. 
Upon a review, the court may review any intermediate order involving 
the merits necessarily affecting the decision or determination sought 
to be reviewed. 

~ h whom ~~ed SEC. 544. The writ shall be allowed by the district court or judge 
an ow app or. thereof, upon the petition of the plaintiff, describing the decision or 

When allowed. 

determination sought to be reviewed with convenient certainty, and 
setting forth the errors alleged to have been committed therein. Such 
petition shall be signed by the plaintiff or his attorney, and verified 
by the certificate of an attorney of the court, to the effect that he had 
examined the process or proceeding and the decision or determination 
therein, and that the same is erroneous, as alleged in the petition. 

SEc. 545. The writ shall be allowed in all cases where there is no 
appeal or other plain, speedy, and adequate remedy, and where the 
inferior court, officer, or tribunal in the exercise of judicial functions 
appears to have exercised such functions erroneously, or to have 
exceeded it or his jurisdiction, to the injury of some substantial right 
of the plaintiff. 

pl°;[;~J;rtaking 01 SEC. 546. Before allowing the writ, the court or judge shall require 
the P:trty aprlying !herefo: to give an ~ndertaking, with one or moi:e 
sureties, subJeet to its or his appronil, m the amount to be fLxed by 1t 
or him, eonditioned tbat he will perform the judgment or decision 
sought to be reviewed in ease the distriet court sball so order, and 
judgment may !)0 fr Ven by sai~l court against t_h~ applicant and his 
surety or surette,; m case tbe 1udgmm1t or dec1s10n sought to be 
reviewed shall he affirmed for the amount thereof, and the costs of 
said proceeding. 

To whom direcw,1. SEc. 5-! 7. The writ ,.:ball he dirPcte<l to the court, officer, or tribunal 
whose deeision or determination is sought to be reviewed, or to the 
clerk or other pen;on having the eustody of its records or proceedings, 
requiring it or them to return the writ to the distriet court, within a 
time therein specified, with a certified copy of the record or proceed
ings in que,-tion annexed thereto, that the same may be reviewed by 
sueh district court, and requiring the defendant to desist from further 
proecedings in the matter to he i·edewed. 

w~~~{;;.\[;:r'::s'ii.ini,-; SEC. 5-18. The word-, in the writ requiring the stay of proceedings 
may he inserted or omitted in the discretion of the court or judge 
is,ming the sam~, and the proeeedings shall })0 stayed or not accord
ingly. The wnt :-hall he made returnable at the next term of the 
distriet eourt, or in rncation, and if the latter, the same mav he tried 
and judgment given therein. by the judge thereof, in like manner and 
with like effect as in term time. 

w;~e~sasnie':r;"°~~~ SEC. ,'i-!H. Gpon the tiling of the order allowing the writ. and the 
aerved. petition and undertaking of the plaintiJf. the clerk shall issue the writ, 
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according to the direction of the order. The writ shall be served by 
delivering a copy of the original to the opposite party in the action or 
proceeding sought to be reviewed, at least ten days before the return 
of the original writ, and may be served by an officer or person author
ized to serve a summons, who shall indorse on the original writ the 
manner of service thereof. 
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• • , • .J hm1tat1on of writ. SEC 550 If the return to the writ be incomhlete the court mav . I~coi:iipiete return: 

order a further return to be made. In no case s all a wnt be allowed 
unless the application therefor be made within six months from the 
date of the decision or determination complained of. 

SEc. 551. Upon the review the court shall have power to affirm P?wer of court to 
modify, reverse, or annul the decision or determination reviewed, and; review. 

if necessary, to award restitution to the plaintiff, or, by mandate, 
direct the inferior court, officer, or tribunal to proceed in the matter 
reviewed according to its decision. From the judgment of the district 
court on review an appeal may be taken in like manner and with like 
effect as from a judgment of such district court in an action. 

CHAPTER FIFTY-SIX. 

OF THE WRIT OF MANDAMUS. 

Sec. 
552. Mandamus to be known as m this 

chapter. 
553. To whom writ may issue; not to con

trol judicial discretion. 
554. How writ applied for and by whom 

allowed and issued. 
555. How directed and served. 
556. Either alternative or peremptory; 

what to contain. 
557. ·when ~rem ptory writ shall be is-

sued m first instance. • 
558. When defendant may show cause, 

and how. 

Sec. 
559. If defendant fail to show cause, per-

emptory writ to issue. • 
560. Pleadings and mode of proceeding 

therein. 
561. Recovery of damages. 
562. Recovery of damages a bar to other 

suit or action. 
563. When court may impose fine upon 

defendant. 
564. How tried. 
565. Appeal from judgment of district 

court. 

S 552 Th ·t f da • k • th" od ·· • 'bed M11ndam111 to be EC. . e wn o man mus 1s nown m IS c e a:s p1escr1 known 118 In thil 
and regulated in this chapter. chapter. 

c 553 It b • d t • f • t t' b d To whom writ mar oEC. • may e Issue o any rn erior cour , corpora 10n, oar , i;osue· not to control 
officer, or person, to compel the periormance of an act which the law judtcia1 dlecretlon. 

specially enjoins as a duty resultmg from an office, trust, or station. 
But though the writ may require such court, corporation, board, officer, 
or person to exercise its or his judgment, or proceed to the discharge 
of any of its or his functions, it shall not control judicial discretion. 
The writ shall not be issued in any case where there is a plain, speedy, 
and adequate remedy in the ordinary course of the law. 

SEc. 554. The wnt shall be allowed by the court, or judge thereof, r0 ~
0:idwii~ a~~~~ 

upon the petition, verified as a complaint in an action, of the ;party allowed and issued. 

beneficially interested. It may be allowed with or without notice to 
the adverse party, as in the case of a writ of review. Upon the filing 
of the petition and order of allowance, the writ shall be issued by the 
clerk in accordance therewith. 

SEc. 555. The writ shall be directed to the court, corporation, board, ~~- directed and 

officer, or person mentioned or designated in the order of allowance, 
and may be served thereon by any officer or person autho1ized to serve 
a summons by delivery of a copy of the original to such officer or 
perso!1, or to any member of such court, or to any officer of such cor-
porat10n upon whom this code authorizes a summons to be served. 
The proof of service shall be the same as in a writ of review, and 
obedience to the writ mav be enforced in such manner as the court, or 
judge thereof, shall direct. 
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Either alternative SEc. 556. The writ is either alternative or peremptory. When it or peremptory; what • . 
to contain. is alternative, it shall state concisely the facts according to the pet1t10n, 

showing the obligation of the defendant to perform the act, and his 
omission to perform it, and command him that immediately after the 
receipt of the writ, or at some other specified time, he do the act 
required to be performed, or show cause before the court or judge 
thereof by whom the writ was allowed, at a time and place therem 
specified, why he has not done so; and that he then and there return 
the writ, with his certificate annexed, of having done as he is com
manded, or the cause of his omission thereof. When peremptory, 
the writ shall be in similar form, except that the words requiring the 
defendant to show cause why he has not done as commanded, and to 
return the cause therefor, shall be' omitted. 

w~:~~~.;a SEC. 557. When the right to require the performance of the act is 
In first instance. clear, and it is apparent that no valid excuse can be given for not per

forming it, a peremptory mandamus shall be allowed in the first 
instance; in all other cases the alternative writ shall be first issued. 

m:-1:.t~'w ::!:'~J SEC. 558. On the return day of the alternative writ, or such further 
how. ' day as the court or judge thereof may allow, the defendant on whom 

the writ shall have been served may show cause by demurrer or answer 
to the writ in the same manner as to a complaint in an action. 

If defendant fail to SEC. 559. If the defendant do not show cause by demurrer or answer show cause, peremp- • . . , 
tory writ to Issue. a peremptory mandamus shall be allowed agamst hrm. If the answer 

contain new matter, the same may be demurred or replied to by the 
plaintiff within such time as the court or judge may prescribe. If the 
replication contain new matter, the same may be demurred to by the 
defendant within such time as the court or judge may prescribe, or he 
may countervail such matter on the trial or other proceedings by 
proof, either in direct denial or by way of avoidance. 

fPleadin!!!la nd tmhode SEc. 560. The pleadings in the proceeding by mandamus are those 
0 proceedings ere- • d • h t· 1 d. Th t h h in. ment1one m t e two sec ions ast prece mg. ey are o ave t e 

same effect, and t-0 be construed and may be amended in the same 
manner, as pleadings in an action. Either party may move to strike 
out, or be allowed to plead over after motion or dem!lrrer allowed or 
disallowed, and the issues joined shall be tried and the further pro
ceedings thereon had in like manner and with like effect as in an action. 

Recovery of dam- SEc. 561. If judgment be given for the plaintiff, he shall recover 
ages. the damages which he shall have sustained by reason of the premises, 

to be ascertained in the same manner as in an action, together with 
costs and disbursements. and a peremptory mandamus shall be awarded 
without delay. 

Recovebry of dahm- SEC. 562. A recoverv of damages hv virtue of this chapter against a 
ages a ar to ot er h h l) h • d • . . . 
,mit oractlon. partv w o s a ave ma e a return to a writ of mandamus 1s a bar to 

any other action against the same party for the same cause . 
. Whenfl court mlay SEC. 563. ,vhenever a peremptory mandamus is directed to a public 
1mpo.se ne upon , e- ffi '·~;i d' h f f · · 
tenctant. o ceroruuuvcomman mgt eper ormanceo anypuhhcdutvspecially 

enjoined by law, if it appear to the court or judge thereof.that such 
officer or any member of such body has without just excuse refused or 
!1egle_eted to _perform the duty so enj?ined, the court or judge may 
1mpnson. or impose a fine, not exceeumg one thousand dollars, upon 
every such officer or member of such body for each refusal. 

How trle<l. SEc. 564. In the district court the writ may he made returnable either 
in term time or vacation, and if the latter, may be tried and determined 
before the judge thereof in like manner and with like effect as in term 
time. 

Appeal from ju,Jg- SEc. 565. From the judgment of the district court, or 1·udge thereof 
ment of district court. II d d" • ' refusing to a ow a man amus, or 1rectmg a peremptorv mandamus 

an appeal may be taken in like manner and with like e'ffect as in ~ 
action. 
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CHAPTER FIFTY-SEVEN. 

OF THE WRIT OF HABEAS CORPUS. 

Sec. 
566. Who may prosecute. 
567. Who not entitled to prosecute. 
568. By whom allowed, and application 

therefor. 
569. Petition for writ; what it shall con

tain. 
570. When allowed. 

_ 571. What the writ shall contain. 
572. Notto be disobeyed for want of form. 
573. What the return shall contain. 
574. Person to be produced. 
575. Warrant to issue in case of neglect 

or refusal to obey. 
576. If officer neglects, to whom warrant 

to issue. 
577. Precept to marshal. 
578. \\ hen cause to be inquired into. 
579. If any legat cause shown, discharge 

granted. 
58t1. When party to be remanded. 
581. In certain cases, when to be dis

charged. 
582. Legality of certain jud~ents and 

process not to be inquired into. 
583. Oncommitmentforcriminaloffenses, 

how to proceed. 
584. Until judgment given, how to be 

kept. 
585. When notice to be given to third 

party. 
586_ Xotice, when given to the district 

attorney. 
587. Return may be controverted. 
588. Pleadings on the return. 

Sec. 
589. When production of person dis

pensed with. 
590. Judgment of discharge or dismissal 

o_f proceedi?gB• 
591. Precept requmng the production of 

the person. 
592. Obedience to judgment of discharge, 

how enforced. 
593. Person once discharged not again 

. imprisoned. 
594. When warrant to issue in lieu of 

habeas corpus. 
595. Arrest of the person having custody 

of the party. 
596. Warrant, how executed and the pro

ceedings thereon. 
597. Person arrested to be committed or 

bailed. 
598. Penalty for refusing copy of order. 
599. When district attorney may apply 

for a writ. 
600. By whom served; tenderof fees and 

undertaking. 
601. How served. 
602. Same subject. 
603. Duty to obey writ. 
604. When charges for producing party 

may be ordered paid. 
605. Proof of service. 
606. Within what time return to be made. 
607. What court has jurisdiction. 
608. Appeal from judgment; question not 

to be reexamined. 
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SEC. 566. Every person imprisoned, or otherwise restrained of his Whomayprosecute. 

Ii erty, within the district, under any pretense whatsoever, except in 
the cases specified in the next section, may prosecute a writ of habeas 
corpus according to the provisions of this chapter, to inquire into the 
eause of such imprisonment or restraint, and if illegal to be delivered 
therefrom. . 

I.:! 67 p 1 • • d t • d l • t f 'Who not entitled to 1vEC. 5 . ersons proper y 1mpr1sone or res rame >y v1r ue o prosecute. 
the legal judgment of a competent tribunal of civil or criminal juris-
diction, or by virtue of an execution re£?U}arly and lawfully issued 
upon such judgment or decree, shall not be allowed to prosecute the 
writ. 

SEC. 568. The writ shall be allowed by the court, or the judge afla;;.h~1:tt~~~~ 
thereof, upon the petition of the party for whose relief it is intended, tor. 
or by some other person in his behalf, signed and verified by the oath· 
of the petitioner, to the effect that he believes it to be true. 

SEC. 569. The petition shall state in substance- w:r::~r~::l1i. 
. First. That the party in whose behalf the writ is applied for is 
Imprisoned or restrained of his liberty, the place where, and officer or 
~rson by whom he is imprisoned or restrained, naming both parties, 
if their names be known, or describing them, if not known; . 

Second. That such person is not imprisoned or restrained by virtue 
of an_y order, judgment, or process specified in section five hundred 
and sixty-seven; 

Third. The cause or pretense of such imprisonment or restraint, 
according to the best knowledge or belief of the petitioner; 

Fourth. If the imprisonment or restraint be in virtue of any order, 
warrant, or process, a copy thereof shall be annexed to the petition, 
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Vn1en allowed. 

What the writ shall 
contain. 

Not to be diso 1)t.•n_•d 
for want of form. • 

What the return 
,hall contain. 
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or it must be alleged that, by reason of the removal or concealment of 
the party before the application, a demand of such copy could not be 
made, or that such demand was made, and the legal fees therefor ten
dered to the person having the party in his custody, and that a copy 
was refused; 

Fifth. If the imprisonment or restraint be alleged to be illegal, in 
what the alleged illegality consists; 

Sixth. That the legality of the imprisunment or restraint has not 
been already adjudged upon a prior writ of habeas corpus to the 
knowledge or belief of the petitioner. 

SEc. 570. The court or judge to whom the petition is presented must 
allow the writ without delay, unless it appears from the petition itself, 
or from the documents annexed thereto, that the person for whose 
relief it is intended is by the provisions of this chapter prohibited from 
prosecuting the writ. Upon the filing of the petition and the order of 
allowance with the clerk, the clerk shall issue the writ immediately in 
accordance therewith. 

SEC. 571. The writ shall command the defendant to produce the per
son imprisoned or restrained, by whatsoever name he may be charged 
or called, and certify and return therewith the time and cause of his 
imprisonment or restraint, before the court or judge allowing the writ, 
at a time and place therein specified, or immediately after the receipt 
of the writ, to do and receive what shall then and there be considered 
concerning the person so imprisoned or restrained; or when it appears 
by the petition and documents thereto annexed that the cause or offense 
for which the person is imprisoned or restrained is not bailable, the 
production of the party may be dispensed with, though such produc
tion be P!ayed for i~ the petition, an~ the writ issued accordingly. 

SEc. 5, 2. The writ shall not be disobeyed for any defect of form. 
It is sufficient-

First. If the officer or person having the custody of the party 
imprisoned or restrained be designated either by his name of office, if 
he have any, or by hi;; own name, or if both such names be unknown 
or uncertain, he may he described by an assumed appellation: and 
anvone who mav be served with the writ is to be deemed the officer 
or·per:-;on to whom it was directed, although it may be directed to him 
by a wrong name or description, or to another per:;on; 

Second. If the person who is directed to he produced be designated 
bv name, or if his name he uncertain or unknown, he mav be described 
in any otlwr way. so as to desig-mite the person intended. 

SEc. 57a. The officer or person upon whom the writ shall have been 
dulv served shall stak in In,- return. plainlv and unequivocallv-· 

!<'inst. ·whether he ha,- or ha:; not the pai;ty in his eustod_v or power 
or un<lPr his rPstraint. and if he have not, whether he has had the 
party in hi:; cu,-tody or undPr his power or re:;traint at anv and what 
time prior or subsequent to the date of the writ; • 

Seeond. If he has thP party in his custody or power, or under his 
re,-traint, the authority and true cause of sueh impri:;onment or 
re:;traint, setting forth the :;ame at large; 

Third .. If the party be detained hy drtue of any writ, warrant, or 
othn· written authority, a copy thereof shall be annexed to the return 
and the original shall he produced and exhibited on the return of th~ 
writ to the court or judge before whom the same is returnable-

Fourth. If the person upon whom sueh writ shall have been' served 
shall htn'"1' had the party in his power or eustody or under his restraint 
at any time prior or subsequent to the date of the writ. but has trans
f~1-red such <·ustody or re:-;tr~int to another, the return shall state par
ticularh- to whom. at what time, for what cause, and b,· what authority 
such tr:in;;fer took place. The return shall be signed bv the perso·n 
making the :-ame. and, except where such person shall be a sworn 



FIFTY-SIXTH CONGRESS. SESS. I. CH. 786. 1900. 425 

public officer and shall make his return in his official capacitv, it shall 
be verified by oath. • 

SEC. 5i4. The person or officer on whom the habeas corpus shall d Peam to be pro
have been served shall also bring the body of the person in his custody, uce • 

according to the command of such writ~ except in the case of the sick-
ness of such person, as hereinafter provided. 

SEC. 575. If the person upon whom such writ shall have been duly Warfrant to issue in 

d h 11 f 1 h d . case o neglect or r&-
serve s a re use or neg ect to obey t e same by pro ucmg the party fusaI to obey. 
named in such writ and making a full and explicit return thereto within -
the time required, and no sufficient excuse be shown, it shall be the 
duty of the court or judge before whom such writ shall have been 
made returnable, upon due proof of the service thereof, forthwith to 
issue a warrant against such person, directed to the marshal, and 
commanding him forthwith to apprehend such person and bring him 
immediately before such court or judge; and on such person being· so 
brought he shall be committed to close custody until he shall make 
return to such writ and comply with any order that may be made in 
relation to the person for whose relief such writ shall have been issued. 

SEC. 576. If the marshal or any deputy shall have neglected to return to1~~~e~a~~f~ 
such writ, the warrant may be directed to any other person to be des- is.sue. 

ignated therein, who shall have full power to execute the same, and 
such marshal or deputy upon being brought up may be committed to 
any jail or other place of imprisonment in the district. 

SEc. 5i7. The court or judge by whom any such warrant shall be Precept tomarshat. 

issued may also, at the same time or afterwards, issue a precept to the 
marshal or other person to whom such warrant shall have been directed, 
commanding him to bring forthwith before such court or judge the 
party for whose benefit such writ shall have been allowed, who shall 
thereafter remain in the custody of such marshal· or person until dis-
charged or remanded. 

SEc. 578. The court or judge before whom the party shall be brought in:j~~d ~~1;.;se 10 be 
on such writ shall, immediately after the return thereof, proceed to • 
examine into the facts contained in such return and into the cause of 
the imprisonment or restraint of such part;r, whether the same shall 
)lave been upon commitment for any crimmal or supposed criminal 
matter or not. 

SEc. 579. If no legal cause be shown for such imprisonment or •h~w~ny d
1r:~\i~';: 

restraint, or for the continuation thereof, the court or judge shall dis- granted. 

charge such party from the custody or restraint under which ho is 
held. 

SEC. 580. It shall be the duty of the court or judge forthwith !o re!.!~~~rty t-0 
00 

remand such party if it shall appear that he is legally detained m 
custody. . 

SEC. 581. If it appear on the return that the prisoner is in custodJ wi~n ct~rtg!ndi~~ 
by virtue of an order or civil process of any court legally constitutea, ed. 

or issued by an officer in the course of judicial proceedings before 
him, authorized by law, such prisoner shall be discharged in either of 
the following cases: 

First. When the jurisdiction of such court or officer has been 
exceeded, either as to matter, place, sum, or person; 

Second. When, though the original imprisonment was lawful, yet 
by some act, omission, or event which has taken place afterwards the 
party has become entitled to be discharged; 

Third. When the order or process is defective in some matter of 
substance required by law, rendering such process void; 

Fourth. When the order or process, though in proper form, has 
been issued in a case not allowed by law; 

Fifth. When the person having the custody of the prisoner und~r 
s1;1ch order or process is not the person empowered by law to detain 
him; or, 
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Sixth. When the order or process is not authorized by any judgment 
. . of any court, nor by any provision of law. . 

. Legality of certam SEC 582 But no court or 1· udge on the return of a writ of habeas 
iudgm!'nts and proc- • • . . . ' . . . 
!'S8 not to be inquired corpus, has power to mqmre mto the legality or Justice of any order, 
mt-0. judgment, or process specified in section five hundred and sixty-seven, 

nor into the Justice, propriety, or legality of any commitment for a 
contempt made by a court, officer, or body, according to law, and 
charged in such commitment, as provided by law. 

9n_commitment for SEC. 583. If it appear that the party has been legally committed for 
cnmmaloffenses how • • 1 ff "f h b th t t· ff d "th th to proceed. ' a crun1na o ense, or 1 e appear y e es rmony o ere w1 e 

return, or upon the hearing thereof, to be probably guilty of such 
offense, although the commitment be irregular, he shall forthwith be 
remanded to the custody or placed under the restraint from which he 
was taken, if the officer or person under whose custody or restraint 
he was be legally entitled thereto; if not so entitled, he shall be com
mitted to the custody of the officer or person so entitled. 

Untiljudgmentgiv- SEC. 584. Until judgment be mven uren the return, the party mah 
en,how to be kept. be • ~- f h 1 · either committed to the custody o t e mars a or placed m sue 

care or under such custody as his age and other circumstances may 
require. 

_When n'?tice to t>e SEc. 585. When it appears, from the return to the writ, that the 
given 

00 third 
party. party named therein is in custody on an order or \>rocess under which 

another person has an interest in continuing his imprisonment or 
restraint, no order shall be made for his discharge until it shall appear 
that the party so interested, or his attorney, shall have had notice of 
the time and place at which such writ shall have been made returnable. 

to Nth~c~i:i~~i t~i SdEc. 586. "'.hedn it appears !ro
1
m the re~urn thhat the part~, ids imphrallis-

ney. one or restrame on a cnmma accusat10n, t e court or JU ge s 
make no order for his discharge until notice of the return is given to 
the district attorney. 

tr!,';;~~;_Lmay be con- SEc. 587. The :plaintiff in the proceeding, on the return of the writ, 
may, by replicat10n, verified as in an action, controvert any of the 
material facts set forth in the return, or he may allege therein any fact 
to show, either that his imprisonment or restraint is unlawful, or that 
he is entitled to his discharge; and thereupon the court or judge shall 
proceed in a summary way to hear such evidence as mav be produced 
m support of the imprisonment or restraint, or against" the same, and 
to dispose of the party as the law and justice of the case may require. 

Pleadings on there- SEC. 588. The plaintiff may dnnur to the return, or the defendant 
tum. may demur to the new matter, if any, Ret forth in the replication of 

the plaintiff, or hy proof eontrovHt the same, as upon a direct deniJtl 
or avoidanee. The pleadings herein provided for 1-hall be made within 
such time as the eonrt or jnd~e shall c~1reet, nnd they shall be construed 
and have the same effect as m an a('t10n. 

When P"?'111ction of SEc. 5S!:I. ""henen·r, from the sickness or infirmitv of the partv he 
Jl<'T>"JU d,spen,ed • l h · .; •' 
with. ean not wit 10ut danger be produeed, t e officer or person in whose 

custodv he is mav state that fact in his return to the writ, and if sat
isfied of the truth of the allegation, and the return be otherwise suffi
cient, the court or judge shall proceed to decide on the return and to 
dispo,-;e of the matter in the same manner as if the party had been 
produced. 

J11<1uruM1t of <1 i,- SEC. 5110. If it appear that the party detained is illegallv imprisoned 
('hargei,rdb•mis!-'nl11f • d • d h }lb • h h b • h • 
proeee,!ing,. or rest~am_e , JU gment s a f: given t at e e fort _with dis~ha1:ged; 

otherwise Judgment shall be given that the proceedmg be d1sm1ssed 
and the part~· remanded. 

h
Prec __ ';Pt _requirinhg SEc. 5!:11. .Notwithstanding the issuing of the writ without requiring 

t e prouucoon of t e • f h - . 
person. the product10n o t e person, the court or Judge before whom the 

same was returnable may, before final decision, issue a precept to 
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the officer or other person to whom the writ was directed, requiring 
the production of the person. 

427 

SEc. 592. Obedience to a judgment for the discharge of a person Obetdienfced.tohjudg-
• • d • d h • • f h" h men o 1sc arge, rmpr1sone or restrame , pursuant tot e prov1s10ns o t 1s c apter, how enforced. 

may be enforced by the court or judge by proceedings for a contempt. 
No officer or other person is liable to any action or proceeding for 
obeying such judgment of discharge. 

SEC. 593. No person who has been finally discharged upon a pro- :erson once dis
ceeding by habeas corpus, pursuant to the provisions of this chapter, ;rt~-::1d~otagainim

shall be again imprisoned, restrained, or kept in custody, for the same 
cause; but it is not to be deemed the same cause-

:First. If he have been discharged from a commitment on a criminal 
charge, and be afterwards committed for the same offense by the legal 
order or process of the court, wherein he is bound by recognizance or 
undertakmg to appear, or in which he is indicted or convicted for the 
same offense; or, 

Second. If, after a judgment or discharge for a defect of evidence, 
or for a material defect in the. commitment, in a criminal case, the 

. party be again arrested on sufficient evidence, and committed by legal 
process for the-same offense; or, 

Third. If, aftera civil action, the party have been discharged for 
any illegality in the judgment, decree, or process herein before specified, 
and be afterwards imprisoned for the same cause of action; or, 

Fourth. If, in a civil action, he have been discharged from commit-
• ment on a writ of arrest, and be afterwards committed on execution, 
in the same action, or on a writ of arrest in another action, after _the 
dismissal of the :first -one. 

SEc. 594. Whenever it appears by satisfactory evidence that any su:f!1i~:~~a~ 
person is illegally imprisoned or restrained, and that the1·e is good corpus. 

reason to believe that he will be carried out of the district, or suffer 
some irreparable injury before he can be relieved by the issuing of a 
writ of habeas corpus, anv court or judge authorized to issue such 
writ may issue a warrant· reciting the facts, and directed to the mar-
shal or any other person therein designated, commanding such officer 
or person to take such person, and forthwith to bring him before 
such court or judge, to be dealt with according to law. 

SEc. 595. When the proof mentioned in the last section shall also be ha~~~~;~'?~m! 
sufficient to justify an arrest of the person having the party in his party. 

custody, as for a criminal offense, committed in the taking or detain-
ing of such party, the warrant may also contain an order for the arrest 
of such person for such offense. 

Q 596 A ffi to h . h t h 11 be Warrant how exe-oEC. . ny o cer or person w om sue warran s a cuted and the pro-
directed shall execute the same by bringing the party therein named ceedings thereon. 

and the person who detains him, if so commanded by the warrant, bef<?re 
the court or judge issuing the same; and thereupon the person detam-
ing such party shall make a return in like manner, and the like pro-
ceedin~ shall be had thereon as if a writ of habeas corpus had been 
issued m the :first instance. 

SEc. 597. If the ~rson having such party in his custody be bro_ught ct=~~toed~ 

before the court or Judge as for a criminal offense, he shall be exammed, 
committed, bailed, or discharged by the court or judge in like manner 
as in other criminal cases of the like nature. 

S 598 A ffi h f • t d l' f Penalty for refusing EC. . ny o cer or ot er person re usmg o e iver a copy ? copy of order. 
any order, warrant, process, or other authority by which he shall detam 
any person to anyone who shall demand such copy and tender t_he fee::; 
therefor shall forfeit two hundred dollars to the person so detamed. 

S 599 Wh • f habeas • • ed • actio When district attorEC. . enever a writ o corpus IS reqmr m !'DY n. ney may apply for a 
or proceeding, civil or criminal, to which the United States 1s a party, writ. 

the application therefor may be made by the district attorney, and 
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B, whom served: 
ten<ler of fees and un
dertaking. 

How serve<l 

N-lme subject. 

Duty t() obey writ. 

\\"h!'Tl ('harg('s for 
prodrn·ing, r,arty muy 
tw ordt.'rctl J1tli1l. 

"Within what time 
return to be made. 
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whenever so issued the court or judge shall state in the order of allow-
ance that it was issued on such application. _ 

SEc. 600. A writ of habeas corpus may be served by the marshal, 
or by any other person therein designated, at any place within the dis
trict, and the service thereof shall not be deemed complete, so as to 
require the prisoner to be brought up before the court or judge issu
ing the same, unless the party serving the same shall tender to the 
person in whose custody the prisoner may be if such person be a mar
shal or other officer, the fees allowed by law for bringing up such pris
oner; nor unless he shall also enter into an undertaking to such marshal 
or other officer, as the case may be, in a penalty double the amount of 
the sum for which such prisoner may be detained, if he be detained 
for any specific amount of money, and if not, then in such a sum as 
the judge granting the writ shall direct, not exceeding one thousand 
dollars, to the effect that such person shall pay the charges for carry
ing back such prisoner if he shall be remanded, and that such prisoner 
will not escape by the way, either in going to or returning from the 
place to which he is taken. If such fees be not paid, or such security 
be not tendered, the officer to whom the writ is directed shall make 
return thereto, in the manner required by section five hundred and 
seventy-three, and shall state therein the reason why such prisoner is 
not produced, and thereupon the court or judge granting the writ may 
proceed as if the prisoner were produced. But this section, from and 
inclusive of the words "and the service thereof," doe,;; not apply to 
a case wherein the writ is issued on the application of the district 
attornev. 

Siw. ·601. The writ of habeas corpus may he sen·ed by delivery of 
a certified cov.y of the original to the officer or person to whom it is 
directed, or, 1f he can not be found, by leaving such copy at the jail or 
other place in which the party is imprisoned or restrained, with any 
under officer or other person having charge for the time of such partv. 

SEC. 602. If the officer or person on whom the writ ought to he 
served conceal himself, or refuse admittance to the person attempting 
to serve it, ~t ma.y be se~Te~ by a~xing it in :-;orne ~~nspicuons place 
on the outside either of h1,; dwellmg house or tht• Jtul or other place 
where the party is confined. 

SEc. 603. It is the duty of the marshal or other officer upon whom 
a writ of habeas corpus ha,; been :;erved, whether such writ be directed 
to him or not, upon payment or tender of the fees allowed bv law and 
the delivery or tender of the undertaking herein pre,wribed, to obey 
and return the writ ac<'ording to thP exigency thereof; and it is the 
dutv of every other person upon whom the writ j._ served, having the 
custody of the per;,on for whose hcrn•tit it is i,;sued, to obey and return 
it in likt> manner without requil'ing the payment of any fees. unle;,s 
the judg1.nent of ;,uch fees has been required hy the court or judge 
allowing such writ. • 

8Ec. HO-!. En,'ry court or judge allowing a writ of habea,; corpus, 
direcfrd to a per:;on other than the mar,,hal or other officer, may, in 
it,; di,-wretion. require, in order to render the service effectual, that the 
(·liarges of producing the party he paid hy the applicant; and in :,.uch 
,·a;;P the eourt or judge shall, ir! the order allowing the writ, specify 
the amount of such c~a~ge:-;, wh1~·h ;,hall not exceed the fees allowed by 
l:rn- to marshals for ,am1lar sernce,,;. 

SEC. fi05. rhe proof o_f service of the writ of habeas corpus shall be 
tlrn same a,; m the sernce of a summons, exeept that the same :,;hall 
l,p i!1do::,;pd upon a copy of the writ nu~de by the of!icer or person 
,-ernng 1t. and returned to the clerk who 1s,;ued the wnt. 

SEC.-HOn. If the writ he returnable at a certain time. such return 
:,;hall he made and the pa1ty produced. if required or there he no valid 



FIFTY-SIXTH CONGRESS. SESS. I. CH. 786. 190P. 

excuse therefor, as herein provided, at the time and place specified 
therein; if it be returnable forthwith, and the place of return be within 
twenty miles of the place of service, the return must be made and the 
party produced within twenty-four hours, and the same time is allowed 
for every additional twenty miles. 
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SEC. 607. At any time after the allowance of such writ or warrant . W_ha~ court has ju
by the court or judge thereof, the plaintiff therein, or the person risdiction. 

applying therefor on his behalf, may give notice to the judge issuing 
the same, and thereupon, if necessary to avoid delay, such judge shall 
by order require that the return be made and the party produced before 
him at such time and place as may be convenient. 

SEC. 608. Any party to a proceeding by habeas corpus, including the Aptpeal frotim judg-
u ·t d State h th d' t • t tto th • l men ; ques on not to m e s w en e 1s r1c a rney appears erem, may appea be reexamined. 
from the judgment of the district court refusing to allow such writ or 
any final judgment therein, either in term time or vacation, in like 
manner and with like effect as in an action. No question once finally 
determined upon a proceeding by habeas corpus shall be reexamined 
upon another or subsequent proceeding of the same kind. 

CHAPTER FIFTY-EIGH'I'. 

OF THE PUNISHMENT OF CONTEMPTS. 

Sec. 
609. Cont.empts defined. . 
610. Punishment for cont.empt. 
611. In presence of court, how punished. 
612. In other cases, mode of proceeding. 
613. If defendant imprisoned, may be 

brou,zht up. 
614. The Unit.ed Stat.es is plaintiff; when 

district attorney may prosecute. 
615. When defendant bailed; how war

rant execut.ed. 
616. Bail, how given. 

Sec. 
617. Return of warrant, and proceedings 

on appet".'llllce. 
618. Det.ermmation and sentence. 
619. Judgment to indemnify party in-

jured. 
620. When party may be imprisoned. 
621. Person also liable to indictment. 
622. If party do not appear, proceedings 

thereon. 
623. Appeal from judgment. 

SEC. 609. The following acts or omissions, in respect to a court of 
justice, or proceedings therein, are deemed to be contempts of the 
authority of the court: , 

First. Disorderly, contemptuous, or insolent behavior toward the 
judge while holding the court, tending to im~ir its authority or to 
mterrupt the due course of a trial or otber judicial proceeding; 

Second. A breach of the peace, boisterous conduct, or violent dis-
. turbance, tending to interrupt the due course of a trial or other judicial 
proceeding; 

Third. Misbehavior in office, or other willful neglect or violation of 
duty, by an attorney, clerk, marshal, or other person appointed or 
selected to perform a judicial or ministerial service; 

Fourth. Deceit, or abuse of the process or proceedings of the court, 
by a F.rty to an action or special proceeding; 

Fifth. Disobedience of any lawful judgment, order, or process of 
the court; 

Sixth. Assuming to be an attorney or other officer of the court, and 
acting as such without authority in a particular instance; 

Seventh .. Rescuing any person or property in the custody of an 
officer by virtue of an order or process of such court; 

Eighth. Unlawfully detaining a witness or party to an action or 
proceeding while going to, remaining at, or returning from the court 
wh~~·e the same is for trial; 

Nmth. Any other unlawful interference with the process or pro
ceedings of the court; 

Contempts defined. 
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Tenth. Disobedience of a subprena duly served, or refusing to be 
sworn or answer as a witness; 

Eleventh. vVhen summoned as a juror in a court, improperly con
versing with a party to an action or proceeding to be tried at such 
court, or with any other person in relation to the merits of such action, 
or proceeding, or receiving a communication from a party or other 
person in respect to it without immediately disclosing the same to the 
court; 

Twelfth. Disobedience by an inferior tribunal, magistrate, or officer 
of the lawful judgment, order, or process of a superior court, or pro
ceeding in an action or proceeding contrary to law, after such action 
or proceeding shall have been removed from the jurisdiction of such 
inferior tribunal, magistrate, or officer. The conduct specified in sub
divisions first and second of this section, when committed before a 
judicial officer, or disobedience of the lawful order or process of such 
officer made in the cases specified in section seven hundred and eleven, 
is also to be deemed a contempt of the authority of such officer. 

Punishment for SEC. 610. Everv court of justice and every judicial officer has power 
contempt. to punish contempt by fine or imprisonment, or both. But such fine 

shall not exceed three hundred dollars nor the imprisonment six 
months; and when the contempt is not one of thos~ mentioned in sub
divisions first and second of the last section, or in subdivision first of 
section seven hundred and eleven it must appear that the right or 
remedy of a party to an action or proceeding was defeated or preju-

. diced thereby before the contempt can be punished otherwise than by 
fine not exceeding one hundred dollars. 

h]~~~'t';;:tcourt, SEC. 611. When a contempt is committed in the immediate view 
and presence of the court or officer, it may be punished summarily, 
for which an order must be made reciting the facts as occurring in 
such immediate view and presence, determining that the person pro
ceeded against is thereby guilty of a contempt, and that he be pun
ished as therein prescribed. In other cases of contempt the trial shall 
proceed upon testimony produced as in criminal cases and the accused 
shall be entitled to he confronted with the witnesses against him, but 
such trial shall be by the court or, in the discretion of the court, upon 
application of the accused, a trial by jury may be had as in any crimi
nal case. 

Inotherca.ses. mode SEc. 1312. In cases other than those mentioned in the section last 
of proceeding. 

prec£>ding, before any proceedings can be tahn therein the fads con-
stituting the contempt mm;t he shown by an affidavit presented to the 
court or judicial oflicet·, and tlwreupon such ('0u1t or officer may either 
make an ordPr upon the person charged to show cause whv he should 
not he arre,,ted to answer, or i,-sue a warrant of arrest to 'brino- such 

• I • • " person to answer m t w first rnstanel'. 
Ifde!eu<Innt impri,- SEc. 613. If the lJart,· charo-l'd he in the custodv of an officer b" oned, may be broug-ht . . .... .r--- • • • • .. , .. , 

out. virtm• of a !Pg-al ore er or proeess, c•fftl or crmunal, except upon a sen-

Thr- rnit(>d ~tHtP'- f..:. 
plaintiff; ,,.·hen di~
t r i ,. t urtorney may 
p~:n1t+;. 

tence for a felony, an on]Pl' may be madl' for the Jiroduction of such 
person h_v the officer ha,·ing him in cu:-;tody, that he may answer, and 
he shall thereupon lw produced and held, until an order be made for 
his dispo,-;al. 

SEc. 1a-!. In the proceeding for a contempt the r nited States is the 
plaintiff. In all cases of public intere,-;t the proceeding may be prose
euted hy the district attorn~_v ~n behalf of the r nited States; and in 
all ease,-; where the proeeedmg 1s commeneed upon the relation of a 
prirnte party, such party shall he deemed a coplaintiff with the Cnited 
State,-. 

When defen<lant SEC. 615. v\"heneYer a warrant of arrest is bsued pursuant to th1",: bailed: how warrant ., 
executed. chapter the court or jndieial officer shall direet therein whether the 

person charged may be let to bail for hi,; appearance upon the war-
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rant or detained m custody without bail, and if he may be bailed, the 
amount in which he may be let to bail. Upon executing the warrant 
of arrest, the marshal must keep the person in actual custody, bring 
him before the court or judicial officer, and detain him until an order 
be made in the premises, unless the person arrested entitle himself to 
be discharged as proyided in section six hundred and sixteen. 
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SEc. 616. The defendant shall be discharged from the arrest upon Bail, how given. 

executing and delivering to the marshal, at any time before the return 
day of the warrant, an undertaking, with two sufficient sureties, to 
the effect that the defendant will appear on such return dav, and abide 
the order or judgment of the court or officer thereupon, or pay, as 
may be directed, the sum specified in the warrant. • 

SEC. 617. The· marshal shall return the warrant of 1.1,rrest, and the Return of 'Yarmnt, 
undertaking if any~·ven him by the defendant by the return day and proceedmgs on , , , appearance. 
therein specified. en the defendant has been btought up or has 
appeared, the court or judicial officer shall proceed to investigate the 
charge bv examining such defendant and witnesses for or against him, 
for which an. adjournment may be had from time to time if necessary. 

SEC. 618. Upon the evidence so taken the court or judicial officer Determination and 
shall determine whether or not the defendant is guilty of the contempt sentence. 

charged, and if it be determined that he is so guilty, shall sentence 
him to be punished as provided in this chapter. . 

SEC. 619. If any loss or injury to a party in an action or proceeding, _Judgmentt 01nd em-
• di • 1 to h' • h h • h b d b th nifypartyinjured. preJu c1a IS rig ts t erem, ave een cause y .e contempt, 

the court or judicial officer, in aq.dition to the punishment imposed for 
the contempt, may give judgment that the party aggrieved recover off 
the defendant a sum of money sufficient to indemnify him and to satisfy 
his costs and disbursements, which judgment, an<f the acceptance of 
the amount thereof, is a bar to any action or proceeding by the 
aggrieved party for such loss or injury. 

SEC. 620. When the contempt comnsts in the omission or refusal to im~tied~ty may be 

perform an act which is yet in the power of the defendant to perform, 
he may be imprisoned until he shall have performed it; and in such 
case the act must be specified in the warrant of commitment. 

S 621 P d d • t a· t th • • f Person also liable to EC. . ersons procee e agams accor mg o e prov1s1ons o indictment. 
this chapter are also liable to indictment for the same misconduct, if it 

1 be an indictable offense; but the court;befo1·e his conviction is had on 
the indictment, in passing sentence, shall take into consideration the 
punishment before inflicted. 

SEC. 622. ,vhen a warrant of arrest has been returned served, if the pe~r~i;.ti c~
0/a1tnie 

defendant do not appear on the return day, the court or judicial officer thereon. 

may issue another warrant of arrest, or may order the undertaking to 
be prosecuted, or both. If the undertaking be prosecuted, and the 
aggrieved party join in the action, and the sum specified therein be 
recovered, so much thereof as will compen:i!ate such party for the loss 
or injury sustained by reason of the misconduct for which the warrant 
was issued shall be deemed to be recovered for such party exclusively. j c1g 

SEc. 623. Either party to a judgment in a proceeding for a con- m~lt~aI from u • 

tempt may appealtherefrom in like manner and with like effect as from 
a judgment m an action; but such appeal shall not have the effect to 
~tay the proceeding in any other action or proc~eding, or u~n anv 
Judgment, decree, or order therein concer~mg_ which or wherem s~ch 
contempt was committed. Contempts of Justices' courts are pum.sh-
able in the manner specially provided in the procedure before them. 
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CuAPrER FIFTY-NINE. 

OF THE MEANS OF THE PRODUCTION OF EVIDENCE. 

Bee. 
624. Subpcena for witness defined. 
625. Subpcena, how and by whom issued. 
626. Subprena, when and to whom issued 

in blank. . 
627. Subpama, how served. 
628. How served if witnese concealed. 
629. Proof of service. 
630. When witnel!I! obliged to attend. 
631. Person present compelled to t.estify. 

Sec. 
632. Disobedience to eubpoona, how pun

ished. 
633. Forfeiture therefor. 
634. When warrant may be iBSUed to 

bring witneee. 
635. Warrant of arrest or commitment. 
636. If witness be a .Prisoner, how pro

duced or exammed. 

su:aed. for wit- SEc. 624. The process by which the attendance of a witness is 
ness required is a subprena. It is a writ directed to a person and requiring 

his attendance at a particular time and place, to testify as a witness 
in a particular action; suit, or proceeding therein specified, on behalf 
of a particular party therein mentioned. It may also require him to 
bring w;ith h~ any bookst documents, or. othe?-' things under his con
trol which he IS bound by Jaw to produce m evidence. 

su~1:r and SEc. 625. The subprena is as follows: 
i,,- w First. To require attendance before a court of record, or at the trial 

of an issue therein, or out of such court in an action, suit, or proceed
ing pending therein, by the clerk of such court; 

Second: To require attendance before a commissioner appointed to 
take testimony by a court of the United States, or any State or Terri
tory, or any-foreign country, by any clerk of a court of record, in 
~ within the jurisdiction of such court; 

Third. To reqmre attendance before the judge, justice of the peace, 
or other person authorized by Jaw to take the testimony or affidavit 
of another, by such jud!!e, justice of the peace, or other person, in the 
places within their respective jurisdiction. 

Suben&, when"'td SEC. 626. The subprenas authorized by subdivisions first and second 
~- om issued n of the last section, upon the request of a party and an attorney of the 

court, shall be issued by the clerk in blank, and delivered to such party 
or attorney, who may thereafter fill up such blank with the name of 
the witness or witnesses that he may desire to be subpamaed, and cause 
the same to be served as in this chapter req nired. 

subpoena, how SEC. 627. A subprena may be served by the party or any other com-
served. petent person over eighteen years of a,!e. The service is made by 

reading and showing the original and delivering a copy to the witness 
personally, giving or offering to him at the same time the fees to which 
he is entitled for travel to and from the place designated, ahd one day's 
attendance there. Such service must be made so as to allow the wit
ness a reasonable time for preparation and travel to the place of 
attendance. 

ne! 0:',,,;.~~~-lf wit- SEc. 628. The marshal or any deputy or any person specially 
appointed by him, but none other, is authorized and required to break 
into any building or vessel in which a witness may ·be concealed so as 
to prevent the service of a subprena, and serve the same upo~ such 
witness. 

Proof of service. SEC. 629. Proof of service of a subprena shall be made in the same 
manner as in the service of a summons. 

When witness SEC. 630. A witness is not obliged to attend for oral examination or 
obliged to atteud• otherwise at a place distant more than one hundred miles from the 

place where he resides or at which he may be served with a subprena; 
except that in an action or proceeding pending in a court of record 
the court or judge thereof, upon the affidavit of the party, or ,mme one 
on his behalf, showing that the testimony of the witness is material 
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and his oral examination important and desirable, may indorse upon 
the subprena an order for the attendance of the witness; the service of 
such subprena and order and the payment of legal fees to the witne,.;s 
are sufficient to require his attendance, if he be served within the 
district. 
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SEC. 631. A person present in court or before a judicial officer mav Personpresentcom
be required to testify in the same manner as if he were in attendanc·e pelled to _testify. 

before such court or officer on a subprena. 
SEc. 632. Disobedience to a subpama, or a refusal to be sworn, or to Disobediencetosnb

answer as a witness, or to subscribe an affidavit or deposition when pcena, how punished. 

required, may be punished as a contempt by the court or officer before 
whom he is required to attend or the refusal takes place, and if the 
~itness be a party his complaint, answer, or reply may be stricken 
out. 

SEC. 633. A witness disobeying a subprena duly served shall forfeit Forfeiture therefor. 
to the party requiring his attendance the sum of :fifty dollars and all 
damages which he may sustain by the failure of the witness to attend, 
which forfeiture and damages may be recovered by an action at law. 

SEC. 634. In case of the failure of a witness to attend, the court or When warrant may 
offic~r before whom he is required to ~ttend, upon _proof of the due ~~~ed tabringwit

serv1ce of the subprena and tender of his fees, may issue a warrant to 
the marshal requiring him to arrest the witness and bring him before 
the court or officer where his attendance was required. 

SEC. 635. Every warrant of commitment issued by a court or officer wru:ant of arrestor 
pursuant to this chapter shall specify therein the cause of the commit- commitment. 

ment; and if it be for refusing to answer a question such question shall 
be stated in the warrant. 

SEC. 636. If the witness be a prisoner, confined in a prison within If witnessbeap~ 

the district, an order for his examination in the _Prison upon a deposi- ~~:~~:elroouced 
tion, or for his temporary removal and production, before a court or 
officer, for the purpose of being oralJy examined, may be made as 
follows: 

First. By the court or judge thereof in which th0 action or proceed
ing is pending, unless it be a court of a justice of thL peace; 

Second. By any judge of a court of record, when the action or {>ro
ceedin~ is pending in a justice's court, or when the witness's deposition, 
affidavit, or oral examination is required before a judge or other person 
out of court; 

Third. Such order shall only be made upon the affidavit of the party 
desiring the order, or some one on his behalf, showing the nature of 
the action or proceeding, the testimony expected from the witness, 
and its materiality; 

Fourth. If the witness be imprisoned at the place where the action or 
proceeding is pending, and for a cause other than a sentence for felony, 
his froduction may be required; in all other cases his examination 
shal be taken by deposition. 

CHAPTER SIXTY. 

OF THE MODE OF TAKING THE TESTHIONY OF WITNESS. 

See. 
637. How authenticated if taken outside 

the district. 
638. Affidavit, when may be u.._<aed. 
639. When deponent to be produced for 

cross-examination. 

See. 
640. Proof of publication by affidavit. 
641. Where affidavit may be filed, and 

effect thereof. 

f
StEhC. u~3~. Ad ns affidavit or ~eP_?sitifonCotalkenb~n any ~tatefor Ierritory if H~re:u~~:~ia~~ 

o . e mte tates, the DIStnct o um 1a, or m a ore1gn conn- district. 

VOL XXXI--28 



434 FIFTY-SIXTH CONGRESS. SEss. I. CH. 786. 1900. 

try, otherwise than upon commission, must be authenticated as follows 
before it can be used in the district: 

First. It must be certified by a commissioner appointed by the 
governor of the district to take affidavits and depositions in such 
State, Territory, District, or country, or 

Second. It must be certified by a judge of a court having a clerk 
and a seal to have been taken and subscribed before him at a time 
and place therein specified, and the existence of the court, the fact that 
such judge is a member thereof, and the genuineness of his signature 
shall be certified by the clerk of the court, under the seal thereof. 

Affidavit, when may SEc. 638. .An affidavit may be used to prove the service of a sum-
be used. mons, notice, or other paper in an action or proceeding to obtain a 

provisional remedy, the examination of a witness, or a stay of pro
ceedings, or upon a motion, and in any other case expressly provided 
for by law, except as provided in the next section. 

be V\'h;;Jt dennent to SEC. 639. )Vhenever a provisional remedy has been allowed upon affi
ex~~i~n. or cross- davit, the party against whom it is allowed may serve upon the party 

by whom it was obtained a notice requiring the person making the affi
davit to be produced before some officer authorized to administer oaths, 
therein named, for cross-examination. Thereupon the party to whom 
the remedy was allowed shall lose the benefit of the affidavit and all pro
ceedings founded thereon, unless within eight days, or such other time 
as the court or judge thereof may direct, upon a previous notice to his 
adversary of at least three days, he produce the deponent for exami
nation before the officer mentioned in the notice, or some other of iike 
authority, provided for in the order of the court or judge. Upon such 
production the deponent may be examined by either party, but a party 
shall not be obliged to produce a witness for examination as in this sec
tion provided, except within the district where the provisional remedy 
was allowed. 

Proof of publieation SEc. 640. Proof of the publication of a document or notice required 
by affidavit. 

by law, or by an order of court or a judge, to be published in a news-
paper, may be made by the affidavit of the printer of the newspaper or 
his foreman or principal clerk, annexed to a copy of the document or 
notice, specifying the times when and the paper in which the publica
tion was made. But such affidavit must be made within six months 
after the last day of publication. 

Whereaffidavitmay SEC. 641. If such affidavit be made in an action or proceeding pend-
be filed, and effect • d • h h 
there<>!. in~ in a court, it may be file wit t e clerk thereof; and the same is 

primary evidence of the faets therein stated. 

CHAPTI-:R t,IXTY-ONE. 

OF DEPOSITIONS. 

Sec. , See. 

642. Depo8ition, when used. / 644. When deposition taken of witness 
643. Testimony of witness out of the , within district. 

district. 

T>q,ositiou. w 1i<-n SEc. t\4:3. In all cases other than those mentioned in section six 
u .. ,,1. hundred and thirty-eight where a written declaration under oath is 

used, it must be a deposition. 
ne~;~~:t~"~r t'hfe w~t- SEC. 643. The testimony of a witness out of the district ma:r be 
tri<'t. a,,. taken by deposition in an action at any time after the service of the 

:mmmons or_ the appearance ~f the defendant, ';Ind in a sl?ecial proceed
mg at any time after a question of faet has ansen therein. 

When ~epositi_on SEC. 644. The testimony of a witness in the district ma,T be taken 
taken of witness with- d • • • • t t" f h · ·' 
in district. by epos1t10n, m an action, a any une a ter t e sernce of the sum-

mons, or the _appearance of th~ defenda~t; :1nd in a special proceeding 
after a question of fact has arisen therem, m the following cases: 
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Fll'st. ,vhen the witness is a party to the action or proceeding, hv 
the adverse partr • • 

Second. ,vhen the witness's residence is such that he is not obliged 
to attend in obedience to the subpama, as provided in section six hun
dred and thirty; 

Third. When the witness is about to go more than one hundred 
. miles bevond the place of trial; 

Fourth. ,vhen the witness, otherwise liable to attend the trial, is 
nevertheless too infirm to attend; 

Fifth. W nen the testimony is required upon a motion, or in any 
other case where the oral examination of- the witness is not required. 

CHAPTER SIXTY-TWO. 

OF THE MANNER OF TAKING DEPOSITIONS OUT OF THE DISTRICT. 

Sec. 
645. Testimony of a witness out of the 

district, how taken. 
646. Commission, how and by whom 

issued. 
647. Interrogatories may be annexed. 
648. Contents of commission. 

Sec. 
649. Trial, when postponed therefor. 
650. Deposition ~k~n out of district be

fore comm1Ss1on. 
651. Either party may attend or require 

written interrogatories. 
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SEC. 645. The deposition of a witness out of the district may be taken Testimonr of a w/t-
• • • d f h • h • • bef ness out o the dIS- • upon comm1Ss1on 1Ssue rom t e court, or wit out comnnss1on ore a trict, how taken. 

commissioner appointed by the governor of the district to take deposi-
tions in any State, Territory, or District of the United States, or in any 
foreign country. . 

SEC. 646. The commission may be issued by the clerk of the court, an~~wi:~!\s!~"'" 
or by a justice of the peace in ::1, cause in his own court, on the applica- • 
tion of either party upon five days' previous notice to the other. It 
shall be issued to a person agreed upon by the parties, or if they do not 
agree, to a judge, justice of the peace, notary public, or clerk of a court, 
selected by the officer issuing it. 

SEC. 647. Such interrogatories, direct and cross, as the respective 00
1~:i~~~riesmay 

parties may prepare, to be settled by the clerk or justice in a summary 
manner as to the form thereof, if the parties disagree, may be annexed 
to the commission, or when the parties agree to that mode, the exam-
ination may be without written interrogatories. 

SE.c. 648. The commission shall authorize the commissioner to admin- s1;i.ntentsofcomm.id

ister an oath to the witness and to take his deposition in answer to the 
interrogatories, or when the examination is to be without them, in 
respect to the question in dispute, and to certify the de{>Osition to the 
court in a sealed envelope, directed to the clerk or justice who issued 
the commission, or other person designated and agreed upon, and for-
ward it to him by mail or other usual channel of conveyance. 

SEc. 649. A trialorotherproceedingshallnot be postponed by reason po~ih:!:O~ poet. 
of a commission not being returned, except it appear by affidavit that • 
the testimony of the witness is material and necessary, and that proper 
diligence has been used to obtain it. 

SEC. 650. The deposition of a witness out of the district, and in any ou~~.J!i'~ctt~i: 
State, Territory, or District of the United States, may also be taken commission. 
before a commissioner appointed by the governor of the district to 
take depositions in such State, Territory, or District, upon giving to 
the adverse party eight days' notice of the time and place of the 
examination, the name of the commissioner, and the witness, if the 
distance of the place of examination from the place where the testi-
mony is to be used does not exceed :fifty miles, and one day in addi-
tion for every additional twenty-five miles. 

SEC. 651. Either party may attend upon such examination and te!r~~r:irtJ;:~~t 
examine the witnesses upon oral interrogatories, but if either party, teu interrogatories. 
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by a written notice to the other within three days from thl: serv~ce of 
the ori~nal notice, require it, it shall be taken upon wntten mter
rogatones, to be settled, i£ not agreed ~~n, by the same. o~cer and ~n 
the same manner as in case of a depos1t1on upon comm1ss10n; and m 
such case the deposition shall be taken, certi~~d, and directe? ~.r the 
commissioner in the same manner as a depos1t10n upon comnuss10n. 

CHAPTER SIXTY-THREE. 

OF THE MANNER OF TAKING DEPOSITIONS IN THE DISTRICT. 

Sec. Sec. 
652. Depositions in the district, when 656. May be used by either party; objec-

taken, and notice thereof. tions to relevancy or form. 
653. How taken; either party may at- 657. Proof before using certain deposi-

• tend. tions; insufficient notice. 
654. Certificate of officer. 658. Depositions may be read at any 
655. Deposition, to whom forwarded. time; exclusion of a portion . 

. ~ti~n ~~e SEc. 652. Either party may take the testimony of a witness in the 
and n';,u~ thereof. ' district by deposition, in the cases allowed by this code, before the 

clerk of a court of record, or other person authorized to administer 
oaths, on giving the adverse party previous notice of the time and 
place of the examination, the n1W1e • of the officer, and the witness; 
such notice shall be given at least three days before the day of the 
examination, if the distance of the place of examination from the resi
dence of the person to whom notice is given does not exceed twenty
five miles, ana one day in addition for every additional twenty-five 
miles, unless the court or judge thereof by order prescribe a shorter 
time. When a shorter time is prescribed the order shall be served with 
the notice. 

~-~~~er SEc. 653. Either party may attend upon such examination and 
examine the witness upon oral interrogatories. The deposition shall 
be written by the officer taking the same, or by the witness, or bv 
some disinterested person, in the presence and under the direction of 
such officer. When completed it shall be read to or by the witness 
and subscribed by him. Before subscribin~ it the witness shall be 
allowed, if he desire it, to correct or explam any statement in the 
deposition, but such statement, although corrected and explained, shall 
remain a part of the deposition. 

Ceniflcateofoffleer. SEC. 654. The officer taking the deposition shall append thereto his 
certificate, under the seal of his office, if there be a seal, to the effect 
that the deposition was taken before him, at a place mentioned, between 
certain hours of a dav or days mentioned, and reduced to writing hv a 
person therein named; that, before proceeding to the examination, the 
witness may be duly sworn to tell the truth, the whole truth, and 
nothing but the truth; that the deposition was read to or by the witness 
and then by him subscribed. • 

fo~~~~n,towhom SEc. 655. The officer taking the deposition shall inclose the same in 
a sealed envelope, directed to the clerk of the court, or the justice of 
the peace before whom the action or proceeding is pending, or such 
other person as may by writing be agreed upon, and deliver or forward 
the same accordingly by mail or other usual channel of conveyance. 

eJNi!l ;;:rfyteij~ SEc. 656. ~.\. deposition ~aken pursuant to the I?rovisions of thi-, 
tions to relevancy or chapter may he used by either party upon the trial or proceeding 
form. against any party giving- or receiving the notice, subject to all legal 

exceptions. But no obJections can be made at the trial to the rele
vancy of the testimony or the form of the interroO"atorv. unless the 
same appear by the deposition or written interrogat~ries 'to have been 
tak~n at the ~ime _of the examinati~n or the settling of su<"h interroga
tones. Section six hundred and fifty-three, except the first Bentenee 
thereof, and sections six hundred and fifty-four and six hundred and 
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fifty-five shall apply to depositions taken out of the district on oral 
interrogatories. 

SEC. 657. If a de1osition be taken under subdivisions two three or Pr~of before _uaing . . . . ~ , , certain depositions; 
four of sect10n six undred and sixty, before the same can be used insufficient notice. 

proof shall be made that the witness did reside beyond the service of 
a subpama, or that he still continues absent or infirm, as the case may 
be. A deposition taken, whether in the di.ttrict or without, upon 
insufficient notice or otherwise, not substantially in conformity with 
the provisions of this chapter, may be excluded from the case, unless 
such insufficient notice or other omission has been waived bv the con-
sent or conduct of the adverse party. • 

SEc. 658. )Vhen a deposi_tion ha~ once been take': it may be rea~ in re~3':fJ~0ff~!te1: 
the same act10n or proceedmg, or In any other act10n or proceedmg, clusion of a portion. 

between the same parties or their representatives upon the same sub- _ 
ject, and is then to be deemed the evidence of the party reading it. 
When any portion of a deposition is excluded from a case, so much of 
the adverse examination as relates thereto is excluded also. 

CHAPTER SIXTY-FOUR. 

OF THE GENERAL RULES OF EXAMINATION. 

Sec. 
659. Order of proof, how regulat.ed. 
660. Witness not under examination may 

be excluded. 
661. Interpretei:; sworn, when, 
662. Court may control IP-ode of interro

gation. 
663. Direct and cross-examination de

fined. 
664. Leading questions defined. 
665. ·when witness may test;Jfy or refresh 

his memory from writing, 

Sec. 
666. Cross-examination, as to what it 

extends. 
667. Party not to impeach his own wit-

ness. 
668. Witness, how reexamined. 
669. How witness impeached. 
670. Same subject. 
671. Evidence of good character, when 

• allowed. 
672. ·writing shown to witness may be 

inspected by adverse party . . 
SEc. 659. The order of proof shall be regulated by the sound discre- re~7ae~~ proof, how 

tion of the court. Ordinarily, the party beginning the case shall 
exhaust his evidenoe before the other begins. . w1t n t dllr 

SEC. 660. If either party require it, the judge may exclude from the examr::;lon° m~~ be 
court room any witness of the adverse party not at the time under exclu

d
cd. 

examination, so that he may not hear the testimony of other witnesses. 
SEC. 661. ·when a witness does not understand and speak the English wl~~~rpreter sworn, 

language, an interpreter shall be sworn to interpret for him. 1 SEc. 662. The court may exercise a reasonable control over the m~~~n~!~~~l:.. 
mode of interrogation, so as to make it as rapid, as distinct, as little 
annoying to the witness, and as effective for the extraction of the 
truth as may be; but, subject to this rule, the parties may put such 
legal and pertinent questions as they see fit. The court, however, 
may stop the production of further evidence, upon any particular 
point, when the evidence upon it is already so full as to preclude 
i:easonable doubt. 

'-' 663 Th • • f • b th rt od • h' Direct and cross oEC. . e exammat10n o a witness y e pa y pr ucmg rm examination defined. 
is denominated the direct examination; the examination of the same 
witness upon the same matter, by the adverse part}', the cross-exami-
nation. The direct examination must he completed before the cross-
examination begins. unless the court otherwise direct. 

SEC. 664. A question which suggests to the witness ~he answer de~.ng questions 

which the exannning party desires is denominated a leadmg or sug-
gestive question. On a direct examination, leading questions are not 
allowed, unless merely formal or preliminary, except in the sound 
discretion of the court, under special circumstances, making it appear 
that the interests of justice require it. 
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When witness may SEC. 665. A witness is allowed to refresh his memory, respecting a 
=~br~ir~~~ti!!~ fact, by anything written by himself or under his direction at the time 

when the fact occurred or immediately thereafter, or at any other time 
when the fact was fresh in his memory and he knew that the same was 
correctly stated in the writing. But in either case the writing must 
be produced, and may be inspected by the adverse party, who may, if 
he choose, cross-examine the witness upon it, and may read it to the 
jury. So, also, a witness may testify from such a writing, though he 
retain no recollection of the particular facts; but such evidence shall 
be received with caution. 

in~JJ',;_ofcros.s-exam- SEc. 666. The adverse party may cross-examine the witness as to 
any matter stated in his direct examination or connected therewith, 
and in so doing may put leading questions; but if he examine him as 
to other matters, such examination is to be subject to the same rules 
as a direct examination. 

Pai:-\;· not to i~- SEC. 667. The partv producing a witness is not allowed to impeach = IS own Wl - his credit by evidence of bad character, but he may contradict him by 
other evidence, and may also show that he has made at other times 
statements inconsistent with his present testimony, as provided in sec
tion six hundred and seventy. 

~:,~':""· how reex- SEc. 668. A witness once examined shall not be reexamined as to 
the same matter without leave of the court; but he may be reexamined 
as to any new matter upon which he has been examined by the adverse 
party. After the examinations on both sides are concluded the witness 
shall not be recalled without leave of the court. Leave is granted or 
withheld in the exercise of a sound discretion. 

How witness im- SEc. 669. A witness may be im{>eached by the party against whom 
peached. he was called, by contradictory evidence, or by evidence that his gen

eral reputation for truth is bad, or that his moral character is such as 
to render him unworthy of belief, but not by evidence of particular 
wrongful acts; except that it may be shown by the examination of the 
witness or the record of the judgment that he has been convicted of a 
crime. 

Same subject. SEC. 670. A witness may also be impeached bv evidence that he has 
made at other times statements inconsistent with his present testimony; 
but before this can be done the statements must be related to him, with 
the circumstances of times, places, and persons present; and he shall 
be asked whether he has made such statements, and, if so, allowed to 
explain them. If the statements he in writing, they shall he shown to 
the witness before any question is put to him concerning them. 

~druce 0~ go;:? SEc. 671. Evidence of the good character of a party is not admissible 
fowed~ er, w en - in a civil action or proceeding unless the issue therein involve his 

character, nor of a witness in any action or proceeding until the char
acter of such witness has been impeached. 

_Writing shown _to SEC. 672. ,vhenever a writing is shown to a witness it may be 
w,tn= may be m- • d b th d d "f d b h • h • spected by adverse mspecte y e a verse party. an 1 prove y t e witness, s all he 
party. read to the jury before his testimony is dosed, or it shall not be read, 

On what points jury 
to be instructed. 

except on recalling the witness. 

CHAPTER SIXTY-FIVE. 

OF THE EFFECT OF EVIDENCE. 
Sec. 
6i3. On what points jury to be instmcted. 

SEc. 673. The jury, subject to the control of the court in the cases 
specified in this code, are the judges of the effect and value of eYidence 
addressed to them, except when it is thereby declared to be conclw,ive. 
They are, however, to be instructed by the court on all proper occa
s10ns: 

Fir,-t. That their power of judging the effect of evidence is not arbi• 
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trary, but to be exercised with legal discretion and in subordination 
to the rules of evidence; 

Second. That they are not bound to find in conformity with the 
declarations of any number of witnesses which do not produce con
viction in their minds against a less number, or against a presumption 
or other evidence satisfying their minds; 

Third. That a witness willfully false in one part of his testimony 
may be distrusted in others; 

Fourth. That the testimony of an accomplice ought to be viewed 
with distrust and of the oral admissions of a party with caution; 

Fifth. That in civil cases the affirmative of the issue shall be proved, 
and when the evidence is contradictory the finding shall be according 
to the preponderance of evidence; that in criminal cases guilt shall be 
established beyond reasonable doubt; 

Sixth. That evidence is to be estimated not only by its own intrinsic 
weight, but also according to the evidence which it is in the power of 
one side to produce and of the other to contradict; and, therefore, 

Seventh. That if the weaker and less satisfactory evidence is offered 
when it appears that stronger and more satisfactory was within th-3 
power of the party, the evidence o:ff ered should be viewed with distrust. 

CHAPTER SIXTY-SIX. 

OF THE RIGHTS AND DUTIES OF WITNESSES. 

Bee 
674. Witness bound to attend when sub

pcenaed. 
675. What questions witness bound to 

answer. 
676. Right of witness to protection. 

Sec. 
677. When witness. protected from ai:

rest. 
678. To make affidavit if arrested. 
679. Court may discharge witness from 

arrest. 
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SEC. 674. It is the duty of a witness, duly served with a subprena at'i~t~':r w':e~dsn: 
and tendered mileage and fees for the day named, to attend at the time pmnaed. 
appointed, with any papers, books, documents, or other thing under 
his control required by the subpcena, to answer all I?ertinent and le~l 
questions, and, unless sooner discharged, to remam until the testi-
mony is closed; but a witness, at the end of each day's attendance, 
may demand of the party or his attorney the parment of his legal fees 
for the next followmg day, and if not then paid he is not obliged to 
remain longer in attendance. ' 

SEc. 675. A witness shall answer questions legal and pertinent to w~ q1:te:1°nnnt• 
the matter in issue, though his answer may establish a claim against ne!lll un aD1JWer. 

himself. But he need not give an answer which will have a direct 
tendency to subject him to criminal prosecution, or to degrade his 
character, unless, in the latter case, it be as to the very fact in issu~, 
or to a fact from which the fact in issue would be presumed. This 
privilege is the privilege of the witness, but a witness must answer as 
to the•fact of his previous conviction for felony. 
. SEc_. 676. ~tis the right of ~he witness to be protec_ted fr?m irrelevant, P~J 0~ witness to 
msulting, or unproper quest10ns, or from harsh or rnsultm~ demeanor; 
to be detained only so long as the interests of justice reqmre it; to be 
examined only as to matters legal and pertinent to t!ie issue. . . . 

SEC. 677. Every person who has been, in good faith. serve~ '!1th a ~J!flro:t~~ro
subpcena to attend as a witness before a court, judge, comn11ss10ner, 
referee, or other officer is exonerated from arrest in a civil case while 
going _to the place of ~ttendance, necessarily remaining ~ere, ~nd 
returnmg therefrom. The arrest of a witness contrary to this sect10n 
is void, and when willfully made is a contempt of court; and the officer 
making it is responsible to the witness arrested for double the am?unt of 
damages which may be assessed against him therefor, and is also liable to 
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an action at the suit of the party serving the witness with the subpcena 
for the damages sustained by him in consequence of the arrest. a.r:=1rn affidavit if SEc. 678. But the officer making the arrest is not liable. in any way 

• therefor, unless the person making the exception make, if required, 
an affidavit stating- • . . 

First. That he has been served with a subpcena to attend as a wit
ness before a court, judget 01· other officer, specifying the same, the 
place of attendance, and tne action or proceeding in which the sub
pcena was issued· and 

Second. That he has not been thus served by his own procurement, 
with the intention of avoiding an arrest. The affidavit may be taken 
by the officer, and exonerates him from liability for not making the 
arrest or for discharging- the witness when arrested. 

c~r~~ ~ SEc. 679. The court, Judge, or officer before whom the attendance 
arrest. of the witness is required may discharge a witness from an arrest made 

in violation of section six hundred and seventy-seven. 

CHAPTER SIXTY-SEVEN. 

OF EVIDENCE IN PARTICULAR CASES, 

Sec. 
680. Whoever pays or delivers entitled t.o 

recei_pt. 
681. Objections to tender must be speci-

fied. • 
682. Rules for construing description of 

real property. 

See. 
683. Offer of compromise not an admis

sion. 
684. Confession of adultery in divorce 

cases. 

deUW::ve!nJ::ci : • SEc. 680. Whoever pays money, or delivers an instrument or prop
recetpt. erty, is entitled to a receipt therefor from the person to whom the pay

ment or delivery is made, and may demand a proper signature to such 
receipt as a condition of the payment or delivery. 

deObi<;!~ ~1:- SEc. 681. The person to whom a tender is made shall at the time 
rm • specify any objection he may have to the money, instrument, or prop-

erty, or he must be deemed to have waived it; and if the objection be 
to the amount of money, the terms of the instrument, or the amount 
or kind of property, he must specify the amount, terms; or kind which 
he requires, or be precluded from objeeting afterwards. • 

a~C:J~~00 ~ftruire'!.'f SEc. 682. The following are the rules for construing the descri:e
propertf. tive part of a conveyanee of real property when the construction 1s 

doubtful and there are no other sufficient circumstances to determine it: 
First. Where there are certain definite and ascertained _particulars in 

the description, the addition of others which are indefimte, unknown, 
or false does not frustrate the Gonveyance, but it is to be construed by 
such particulars, if they constitute a sufficient description to ascertain 
its application; 

Second. When permanent and visible or ascertained boundaries or 
monuments are inconsistent with the measurement, either of lines, 
angles, or surfaces, the boundaries or monuments are paramount; 

Third. Between different measurements which are inconsistent with 
each other, that of angles is paramount to that of surfaces, and that of 
lines paramount to both; • 

Fourth. When a road or stream of water not navigable is the bound
ary, the rights of the grantor to the middle of the road or the thread 
of the stream are included in the conveyance, except where the road 
or bed of the stream is held under another title; 

Fifth. v\"hen tide water is the boundary, the rights of the grantor 
. to low-water mark are included in the conveyance; 

Sixth. When the description refers to a map, and that reference is 
inconsistent with other particulars, it controls them, if it appear that 
the parties acted with reference to the map; otherwise the map is 
~ubordinate to other definite and ascertained particulars. 
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SEC. 683. An offer of compromise is not an admission that anvthing Offerofcompromise 
• d d "d th f h 11 b • d • not an admission. 1s ue; an no ev1 ence . ereo s a e perm1tte . 

SEC. 684. In an action for the dissolution of the marriage contract on co~feS!!ion of adul-
h d f d I f • f d 1 h h • terv m dfforceca•es t e groun o a u tery, a con ess10n o a u tery, w et er m or out of • - • 

the pleadings, is not of itself sufficient to justify a decree of dissolution. 

CHAPTER SIXTY-EIGHT. 

OF PROCEEDINGS TO PERPETUATE TESTIMONY. 
Sec. Sec. 
685. Evidence may be perpetuated. 689. Papers filed with deposition, primary 
686. Order for examination, how ob- evidence. 

tained. 690. When the deposition may be used. 
687. Service of the order and notice in 691. How objected to when produced. 

case of nonresidents. 692. Power and duty of the officer taking 
688. How taken and where filed. deposition. 

SEC. 685. The testimony of a witness may be taken conditionally Evi~t<;;i may be 

and perpetuated as provided in this chapter. perpe • 

SEC. 686. The order for taking the testimony may be made by any . Order for ex!1mina-
• d f th d' t • t t h 1· t' f th t d • • hon, how obtamed. JU ge o e 1s r1c cour upon t e app 1ca 10n o e par y esirrng 
it, ~hen it appears from the petition of such party, verrfied as a com-
plamt-

First. That the applicant is a party or expects to be a party to an 
action or proceeding in a court in the district, or that he has an interest 
in real property or some easement or franchise therein about which a 
controversy may !!,rise which would be the subject of such an action 
or _proceeding; 

Second. That the testimony of a witness, whose name and place of 
residence is stated, is material to the prosecution or defense, as the 
case may be, of such action or proceeding, or possible controversy, and 
generally the question involved therein, and the facts expected to be 
proved by the witness; 

Third. The names and residence of the adverse parties or persons 
adversely interested, so far as the applicant knows or can ascertain 
them. 

The judge may thereupon in his discretion make an o_rder allowing 
the examination, prescribing therein the place thereof, and how long 
before the exanunation the order and notice of the time and place 
therefor shall be served. 

SEc 687 If it appear that the adverse fuarties or ller;;;ons adyerseh· Hervke of th e oroer • • • . • . ~ ., and notice In c.&M? of 
mterested, or any of them, reside out of t e d1str1ct, or are unknown, nonresidents. 
the judge shall direct that, as to such parties or persons, service of the 
order and notice shall be made by publication, in the same manner as a 
summons. Upon proof of the service, the deposition may be taken 
conditionally by the judge who made the order of examination, or by 
anv other officer or person therein designated. . ·s 688 E • d 1 t' f th 't How taken and EC. . very mterrogatory or answer, or ec ar~ 100 o e w1 - where filed. 
ness, shall be taken down, unless the parties otherwise agree. The 
deposition, when completed, shall be carefully read to and subscribed 
by the witness, and then certified by the judge or other officer or 
person taking the same and immediately thereafter filed in the ~file~ of 
the clerk of the court, together with the order for the exammat_1on 
of the witness, the petition on which the same was granted, the notice, 
and the proof of service of the order and notice. . 

SEC. 6~9. The papers filed with the depositi?n, as reguired by the de~!?ftfon,fil~ri~ 
la8t section, or a certified copy thereof, are primary ev~d.ence of t~e evidence. 
facts stated therein to show compliance with the proYI.Sions of this 
chapter. 

S 690 If th ft • ] b h d bet th ed • When th.. rleposi-EC. . erea er a trm e a ween · e persons nam · 111 tion mav h(• used 
the pe_tition as parties actual, expectant, or possible, or their !epre- • • - • 
sentabves or successors in interest. upon proof of the death or msan-
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ity of the witness, or that he is beyond the district and his residence 
unknown, or of his inability to attend the trial by reason of age, sick
ness, or settled infirmity, the deposition or a certified copy thereof may 
be given in evidence by either party. 

How objected to SEC. 691. The deposition when so taken, when produced in evidence, 
when produced. 

may be objected to as if it was the oral testimony of the witness, 
except that the form of the interrogatory shall not be objected to. 

thPowmer antdkidurrd. of SEc. 692. The judge, officer, or other person taking the deposition 
eo cer a ng ep- • • h d h h h 1 h b omtion. shall control the exammation, to t e en t at t e w o e trut may e 

declared by the witness, and if no one appears other than the appli-
cant, he shall prevent leading and suggestive interrogatories by such 
applicant, except when the same may be necessary or merely formal, 
and shall himself cross-examine the witness, concluding with the gen
eral interrogatory to the effect whether the witness knows anything 
further in relation to the matter which would be of benefit to either 
party. 

CHAPTER SIXTY-NINE. 

OF OATHS AND AFFIRMATIONS. 

Sec. Sec. 
693. Who authorized to take testimony 695. Same subject. 

and administer oaths. 696. Who may affirm. 
694. Form may be varied to suit witness' 697. Affirmation equivalent to oath; when 

belief. false to be deemed perjury. 

tak~~e~:g:~~~ SEc. 693. Every court, jud~e, clerk of a court, commissioner, justice 
administer oaths. of the peace, or notary/ublic is authorized to take testimony in any 

action or proceeding, an such other persons in particular cases as this 
code elsewhere authorizes. Every such court or officer is authorized 
to administer oaths and affirmations generally, and every such other 
person in the particular case authorized. 

Fonnl!laybebj!"f SEc. 694. Whenever the court or officer before which a person is 
to 

snit 
witness' e ,e • offered as a witness is satisfied that he has a peculiar mode of swearing, 

connected with or in addition to the usual form of administration, 
which, in his opinion, is more solemn or obligatory, the court or officer 
may in its discretion adopt that mode. 

Same subject. SEc. 695. When a person is sworn who believes in any other than 
the Christian religion, he may be sworn according to the peculiar cere
monies of his religion, if there be any such. 

Who may affirm. SEC. 696. Any person who has conscientious seruple8 against taking 
an oath may make his solemn affirmation. 

ie:-fi~a!~~-~';,':'; SEc. 697. Whenever by any provision of this title an oath is required, 
faI~ to be 'aeemed an affirmation is to be deemed equivalent thereto, and a false affirma-
pel')ury. tion is to be deemed perjury equally with a false oath. 

Judicial power, how 
vesu,d. 

St·c~ . 

698. 
69!l 
700. 
701. 
702 . 
70;1. 

704. 
705. 

706. 

CHAPTER SEVENTY. 

OF COl:"RTS OF JliSTICE. 

Sec. 
. Judicial power, how vested. 707. Judicial officer, definition of. When 
The <fo•trict court. diS(JUalified to act. 
.fustice's court. 708. Appomtment of judge pro tempore, 
)Io,_le ~,f proc~e:ling-. 709. Judicial offieernottoact 3'~ attorney, 
.J ur1~<11ct10n of JUst1ee' ~ eonrt. except. , 
.Juri~<lit:tion not to include certain I il0. Power of a judge out of court. 

,w;es. i 711. Power of judicial officers. 
Where action may be eommenced. 712. Power!', how exercised. 
Power of court re:-pecting judicial 713. Power to take and certifr affidavits. 

proeee<ling~. 714. Same subject. • 
Power, how exerc·ised. 

SEC. 6fJ8. The judicial power in the district of Alaska is vested in a 
district cou~·t. in c'?m!llissioners exer<:isi!Jg _the powers of probate 
courts, and m comm1ss1oners as ex o:tlic10 Justices of the peace. 
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SEC. 699. The district court is a court of general jurisdiction, civil The district court. 
and criminal, and also shall have admiralty jurisdiction. 

SEC. 700. A justice's court is a court held by a commissioner as ex Justice's court. 
officio justice of the peace within the precinct £or which he may be 
appointed. There are no particular terms of such court, but the same 
is always open £or the transaction of business, according to the mode 
of proceeding prescribed for it. 

SEC. 701. The mode of proceeding and the rules of evidence are the • Modeofproceeding. 

same in a justice's court as in a like action or -rroceeding in a court of 
record, except where otherwise SJ?ecially provided. 

f I
S
1
Ec .. 702. ~ justice's court has Jurisdiction, but not exclusive, of the td.%i~~~~-on of jus

o owrng actions: 
First. For the recovery of money or damages o:ply, when the amount 

claime<;l does not exceed one thousand dollars; 
Second. For the recovery of specific personal property, when the 

value of the property claimed and the damages for the detention do not 
exceed one thousand dollars; 

Third. For the recovery of any penalty or forfeiture, whether given 
by statute or arising out of contract, not exceeding one thousand 
dollars; 

Fourth. Also, to give judgment without action upon the confession 
of the defendant for any of the cases specified in this section, except for 
a penalty or forfeiture imposed by statute. 

SEc. 703. The jurisdiction conferred by the last section does not in!f~=n ~ 
extend, however- . • 

First. To an action in which the title to real property shall come in 
question· 

Second. To an action for false imprisonment, libel, slander, malicious 
prosecution, criminal conversation, seduction, upon a promise to marry, 
m actions of an equitable nature or in admiralty causes. 

SEC. 704. In an action in a 3'ustice's court to recover a penalty or Where action may be commenced. 
forfeiture given by statute the cause of action or some part thereof 
must have arisen within the precinct where the action is commenced, 
or upon a lake, river, or other water bordering upon such precinct and 
opposite thereto; but otherwise than this the jurisdiction of justice's 
court does not depend upon where the cause arose, _provided that the 
defendant shall reside in the precinct where the action is commenced: 
or personal service can be had on the defendant in such precinct; and 
if tlie defendant do not reside in the district, the action may be com-
menced in the precinct in which the plaintiff resides. 

S 705 E rt f • t' h Power of court re-EC. • very cou o )US ice as power- specting Judicial pro-
First. To preserve and enforce order in its immediate presence; ceedings. 

Second. To enforce order in the proceedin~ before it, or before a 
person or body empowered to conduct a judicial investigation under 
its a~thority; . . 

Third. To provide for the orderly conduct of proceedings before 1t 
fil~•~; • 

Fourth. To compel obedience to its judg:ments, o~ders, and proc~ss, 
and to the orders of a judge out of court m an action or proceedmg 
pending therein; . 

Fifth. To control, in furthe1-ance of justice, the conduct of its 
ministerial officers, and of all other persons in any manner conn~~ed 
with a judicial proceeding before it in every matter appertainmg 
thereto; 

Sixth. To compel the attendance of persons to testify in RI?, action 
or proceeding therein in the cases and manner provided bf this c~e; 

Seventh. To administer oaths in an action, or proceeding pend1~g 
therein, and in all other cases where it may be necessary in the exercISe 
of its pow~rs or the performance of its duties. 
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Power, how exer- SEC. 706. For the effectual exercise of the powers specified in the 
cised. last section, the court may punish for contempt in the cases and the 

manner provided in this code. 
Jndicialofficer,defi- SEc. 707. A judicial officer is a person authorized to act as a judge =~ to~~" di&- in a court of justice. Such officer shall not act as such in a court of 

which he is a member in any of the following cases: 
First. In an action or proceeding to which he is a party, or in which 

he is direct!y interested; 
Second. When he was not present and sitting as a member of the 

court. at the hearin~ of a ma1lter_submitted for its decis!o~; . 
Third. When he IS related to either party by consangum1ty or affimty 

within the third degree; • 
Fourth. When he .tias been attorney in the action or proceeding in 

question for either party. -_ 
But this section does not apply to an application to change the' place 

of trial or the regulation of the order of business in court. In the 
eases specified in subdivisions three and four the disqualification may be 
waived by the parties, and shall be deemed to be waived unless an appli
cation be made as provided in this code. • 

. !ppoin~ent of SEc. 708. Whenever it appears that the judge of the district court 
10 

ge pro pore. presiding in the division where the action is pending is disqualified 
under the provisions of the section last preceding the action shall be 
transferred to another division of said court unless a judge of another 
division will appear and preside during the disposition thereof: Pro
vided, however, That the parties may by written stipulation agree upon 
a member of the bar of said court to try the same. 

t./::1ciat~ n~ SEc. 709. Any judicial officer may act as an attorney in any action 
cept. asa Y, ex or proceeding to which he is a party .or in which he is directly inter

ested. A justice of the peace, otherwise authorized by law, may act 
as an attorney in any court other than the one of which he is judge, 
except in an action or proceeding removed therefrom to another court 
for review; but no judicial officer shall act as attorney in any court, or 
otherwise other than as in this section allowed: Provided, No i·ustice 
of the peace or other judicial officer shall have a partner who shal prac
tice law or act as attorney in the court over which he presides. 

of~:i:,ofajudgeout SEC. 710. A judge may exercise, out of court, all the powers 
expressly conferred upon a judge as contradistinguis)led from a court, 
and not otherwise. 

Power of judicial SEC, 711. Ever•· J'ndicial officer has power-
offl.cers. J 

First. To preserve and enforce order in his immediate presence, and 
in the proceedings before him, when he is engaged in the performance 
of a duty imposed upon him by this code or other statute; 

Second. To compel obedience to his lawful orders, as provided in 
this code; 

Third. To compel the attendance of persons to testify in a proceed
ing pending before him in the cases and manner provided in this code; 

Fourth. To administer oaths to persons, in a proceeding pending 
before him, and in all other cases where it may be necessa1T, in the 
exercise of his powers and the performance of his duties. • 

Powers, how exer- SEC. 712. For the effectual exercise of the powers specified in the 
cised. last section, a judicial officer mav punish for contempt in the cases and 

manner provided in this code. • 
cc~i~-e~iJda~~r.~ ao<l SEC. 713. The judge of the district court has power in any part of 

• the district to take and certifr-
First. The proof and acknowledgment of a conveyance of real prop

erty, or any other written instrument authorized· or required to be 
proved or acknowledged; 

Second. The acknowledgment of satisfaction of a judgment in any 
court; 
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Third. An affidadt or deposition to be used in any court of justice 
or other tribunal of the district; 

Fourth. To exercise any other power and perform anv other duty 
conferred or imposed upon him hy this code or other statutes. 
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SEC. 714:. Every other judicial officer may, within the precinct in Samesubject. 
which he is chosen-

First. Exercise the powers mentioned in subdivisions one, two, and 
three of the last section; 

Second. Exercise any other power and perform any other duty con
ferred or imposed upon him by this code or other statutes. 

CHAPTER SEVENTY-mm. 

MISCELLANEOUS PROVISIONS RESPECTING THE COURTS AND JUDICIAL 
OFFICERS. 

Sec. 
715. Sittings of court to be public; ex

ceptions. 
716. Nonjudicial days; what legal busi

ness may be done. 
717. If court appoint or adjourn for such 

day to be deemed for next judicial 
day. 

718. When judge does not attend. 
719. Proceedings not affected by failure 

of term or vacancy. 

Sec. 
720. Application to court or judge, bow 

addressed. 
721. Proceedings to be in English. 
722. Power of court to adjourn proceed-

ings. . 
723. Means to be used by court to execute 

its powers. 

S 715 Th ·tt· f rt f • t· bl' t Sittings of court to EC. . e SI mgs o every cou o ]US Ice are pu IC, excep be public· exceptions. 
as P.rovided in this section. Upon the agreement of the parties to a ' 
civil action or proceeding, filed with the clerk or entered upon the 
journal, the comt may direct the t1·ial of an issue of law or fact, or 
any other proceeding therein, to be private; and upon such order being 
made all persons shall be excluded except the officers of the court, the 
parties, their witnesses, and counsel. 

SEC 716 Courts of J·ustice may be held and J·udicial business Nonjudicial days; 
• • • • , • . what legal busineai 

transacted, on any day except as provided m this sect10n. No court may be done. 

can be opened, nor can any judicial business be transacted, on a Sun-
day, on a legal holiday or on a day appointed by the Executive 
authority of the United States or of the district as a day of fasting or 
thanksgiving, except for the following purposes: 

:First. To give instructions to a jury then deliberating on their 
verdict; 

Second. To receive the verdict of a jury; 
Third. For the exercise of the powers of a ma~strate in criminal 

actions, or in proceedings of a criminal nature: Prmnded, That this 
section shall not be so construed as to prevent the issuance of any 
writ or order for which the judge granting the same may think an 
emergency exists. 

SEc. 717. If any of the days mentioned in the last section happen to a.l;~=1ora~hn!i:; 
be a day appointed for holdini a court, or t-0 which it is adjourned, it !<>~_deemed fornext 
is deemed appointed for or adJourned to the next judicial day. Judicial day. 

SEC. 718. If no judge attend on the day appointed for holding a n!'!tt'!nJ~dge does 
court before four o'clock in the afternoon, the court shall stand 
adjourned until the next dav at nine o'clock; and if no judge attend on 
that day before four o'clock in the afternoon it shall then stand 
adjourned for the term. 

S 719 ,.,. d. • t f • t· • t' pro Proceedings not af:E:C• . ..L-.O procee mg ma cour o ]US Jee, many ac 10n or - feeted by failure of 
ceedmg pending therein, is affected by a vacancy in the office of the term or vacancy. 

judge, or by the failure of a term thereof. 
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AI?plication to court SEC. ·720. An adplication or other proceeding addressed to a court 
or Judge, how ad- h b dd . , l • · h' d l' 
dressed. s all ea resse to it by its sty e, as given m t IS co e; an app 1ca-

tion or other proceeding addressed to a judicial officer shall be addressed 
to him by his name, without any other title than his style of office. 

Proceedings to be in SEC. 721. Every writing in any action or proceeding whatever, in a 
English. court of justice of the district, or before a judicial officer, shall be in 

the English language; but such abbreviations as are now commonly 
used in that language may be used, and numbers may be expressed 
by figures or numerals in the customary manner. 

Power of court to SEC. 722. A court or judicial officer has power to adjourn any pro
adjourn proceedings. ceeding before it or him from time to time, as may be necessary, unless 

otherwise expressly provided by this code. 
Means to be used by SEC. 723. ,vhen jurisdiction is by anh law of the United States-con-

court to execute its f d • di • 1 ffi II t t 't • to ff t powers. erre on a court or JU c1a o cer, a e means o carry 1 in e ec 

Referee, definition 
of. 

are also given; and in the exercise of the jurisdiction, if the course 
of proceeding be not specially pointed out by this code, any suitable 
process or mode of proceeding may be adopted which may appear 
most conformable to the spirit of this code. 

CHAPTER SEVENTY-TWO. 

OF REFEREES. 
Sec. 
724. Referee, definition of. 

SEc. 724. A referee is a person appointed by the court or a judicial 
officer, with power-

First. To try an issue of law or of fact in a civil action or proceed
ing, and report thereon; 

Second. To ascertain any other fact in a civil action or proceeding 
when necessary for the information of the court, and report the fact, 
or to take and report the evidence in an action of an equitable nature; 

Third. To execute an order, judgment, or decree, or to exercise any 
other power or perform any other duty expressly authorized by this 
code. 

CHAPTER SEVENTY-THREE. 

OF C0lDIISSIONERS TO ACKNOWLEDGE DEEDS. 

~ ·1= 725. How appointed, tenure of office, 726. Sealandoathofoflice, anrl whenand 
powers and duties. where filed. 

How appoint .. ,!, ten SEC, 725. The governor mav appoint as manv commissioners in each 
~~ 3~1;:1;'.ce, powers State, Territory, and District of the United };tates as he may deem 

expedient, who shall hold their offices for four years, and may within 
the State, Territory, or District for which they are appointed, and not 
otherwise, take and certifv-

Firs~. ~he pro?f o_r ack.nowledgment of _a con_veyance of real prop
ertv w1thm the d1stnct or of any other wntten mstrument to be used 
or (>perated therein; 

Second. The acknowledgment of satisfaction of any judgment of a 
court of this distri<.·t; 

Third. An affidavit or deposition to he used in anv court of justice 
or before anv judicial officer of the district; and • 

Fourth. To exercise any other power, and perform any other duty 
conferred or imposed upon them by this code or other statutes. ' 

off8f:~. "~dhe°::t~n'i SEc. 7~6. A commissioner appointed under the last section shall 
where ll.Ied. before he ean exercise the powers therein conferred, provide himself 



FIFTY-SIXTH CONG RESS. SEss. I. Cu. 786. 1900. 

with a seal of office, and take and subscribe an oa.th before a judicial 
officer in the county, city, or town where he resides, faithfully to per
form the duties of the office of a commissioner to take affidavits, depo
sitions, and the proof and acknowledgment of deeds, out of the district, 
according to the laws thereof, and file such oath and an impression of 
such seal in the office of the secretary of the district. The secretary 
of the district shall collect five dollars for each certificate of appoint
ment made under this chapter and disburse the same as provided in 
section thirty-two, title one, chapter one of this Act. 

CHAPTER SEVENTY-FOUR. 

OF THE CLERK OF THE DISTRICT COURT, 

Sec. 
727. Office hours. 
728. Deputy, how appointed. I 

Sec. 
729. Can not act as attorney. 
730. Powers and duties of clerks. 

SEc. 727. The clerk of the district court shall keep his office open Office hours. 
for the transaction of business on every judicial day from nine to 
twelve in the forenoon and from one to five in the afternoon. 
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SEC. 728. The clerk of the district court or any division thereof may 1l;;r;;Y, how ap. 

have a deputy, to be appointed by such clerk in writing, at each place po • 

where regular or special terms of court are held and to continue during 
his pleasure. Such deputy has the power to perform any act or duty 
relating to the clerk's office that his principal ~, and his principal is 
responsible for his conduct; and for all money received by him m his 
official capacity each deputy clerk shall be entitled to such compensa-
tion as the court or judge thereof may, subject to the approval of the 
Attorney-General, allow, the same to be paid by the clerk on order of 
the court as other court expenses are allowed and paid. 

SEc. 729. The clerk of the district court is prohibited during his to can not act as at
continuance in office from acting, or having a partner who acts, as an mey. 

attorney of the court of which he is clerk. 
SEC. 730. The clerk of the district court has power to take and cer- ot~Y:~ and duties 

tify the proof and acknowledgment of a conveyance of real property 
or any other written instrument authorized or required to be proved 
or acknowledged, and it is the duty of such clerk-

First. To keep the seal of the court and affix it in all cases where he 
is required by law; 

Second. To record the proceedings of the court; 
Third. To keep the records, files, and other books and papers apper

taining to the court; 
Fourth. To file all papers delivered to him for that purpose in any 

action or proceeding in the court; 
Fifth. To attend the terms of the court of which he is clerk, to 

administer oaths, and receive the verdict of a jury in any action or pro
ce~ing therein in the presence and under the _direction of the com-1!; 

Sixth. To keep the Journal of the proceedings of the court at its 
terms, and under the direction of the court to enter its orders and 
judgments; 

Seventh. To authenticate bv certificate or transcript, as may be 
required, the records, files, or· proceedings of the court, or any other 
paper appertaining thereto, and filed with him; 

Eighth. To exercise the powers and perform the duties conferred 
and _imposed upon him elsewhere by this code or other statute;_ . 

N mth. In the performance of his duties to conform to the direction 
of the court. 
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CHAPTER SEVENTY-FIVE. 

OF ATTORNEYS. 

Sec. 
i31. ·when cause mav be prosecuted or 

defended in person or by attorney. 
i32. Attorney a public officer; who may 

act as such. 
i33. Application for admission and proof 

thereon. 

Sec. 
i34. Women may be admitted. 
735. Oath of office; order of admission. 
736. Attornevs of other States and coun

tries may appear as counsel. 

When cause may be SEC 731 :\.ny action 01· proceeding may be prosecuted or defended prosecuted or de- • : ...1.. • 

fended in person or bv a party m person or by attorney, except that the U mted States or a 
by attornev. • t· "th bl. • • t b tt • ll • corpora 10n, e1 er pu 1c or pnva e, appears ya orney m a cases; 

and where a party appears by attorney the written proceedings must 
be in the name of the attorney, who is the sole representative of his 
client as between him and the adverse party. 

0 nt:!~;-";1,0 a mr~b;~~ hSEc. 732:t An hatthorneby is a pdrubitict odfficer, bhutbanyhpedr.son. may act inf 
as such. • t at capac1 y w o as een a 111 e as sue y t e 1stnct court o 
m~~~ca~~d ro;r~f the

8
dist

7
n
3
• c
3
t, oAr may b

1
_e hetrfeaftedr a~m~tted, as provided in this 

1
chaptehr. 

thereon. EC. . • n app 1ean or a m1ss10n as attorney must app y to t e 
district court, and must show-

First. That he is a citizen of the United States, or has declared his 
intention to become such, and is a resident of said district, and of the 
age of twenty-one years, which proof may be made by his own affidavit; 

Second. That he is a person of good moral character-, which may be 
proved by any evidence satisfactory to the court; 

Third. That he has the requisite learning and ability, which must be 
shown by the examination of the applicant by the judges, or under 
their direction, at the term at which the application is made. 

~ 0 fen may be ad- SEc. 73-1. Hereafter women shall be admitted to practice law as 
m, e • attorneys in the courts of said district upon the same terms and con 

ditions as men. 
Oath of office; order SEC. 735. If, upon the examination, the applicant be found qualified, 

oi admission. 
the court shall administer an oath to the applicant to support the Con-
stitution and laws of the C nited States and of the district, and to faith
full v and honestlv demean himself or herself in office. The court shall 
then direct an 01~er to be entered to the effect that the applicant is a 
citizen of the l;nited States and of the district, of the age of twenty
one years, of good moral character, and possessed of the requisite 
learning and ability to practiee as an attorney in all the courts of the 
district, and has taken the oath of office; and upon the entry of 
the order and payment of the legal fee, he or she is entitled to prac
tice as such attorne\·, an<l not otherwise. 

sr:tt~~;'t' ,'.;,~1;;i~:~ t-iEc. i36. Wlwnever an applicant for admission as attornev shall 
ma/ appear;,. toun- presPnt to the distrid eourt a certiticate showin~ him to have been 
r,el. duly admitted to praetiee as an attorney in the highest courts of any 

State or Territory of the Cnited States. or in one of the circuit courts 
or the Supreme Court of the C nited States, ,meh applicant may b~ 
admitted to practice as an attorney without further examination. 
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CHAPTER SEVENTY -SIX. 

OF THE DUTIES OF ATTOR~EYS, AND THEIR AUTHORITY. 

Sec. 
• 737. Authority vf an attorney. 

738. Proceedings when party alleges that 
attorney appears for him without 
authority. 

739. When attorney may be compelled 
to show authority. 

740. Attorney, how changed. 
741. Notice of change. 
742. Lien of attorneys. 
743. By what court and for what causes 

an attorney may be removed or 
suspended. 

744. By whom the proceedings to be 
instituted. 

745. Accusation, bow made. 
746. Order for accused to appear and 

·answer. 

Sec. 
747. If accused do not appear, court to 

proceed. 
748. May demur to or controvert the 

accusation. 
749. If demurrer not sustained must 

answer forthwith; judgment for 
want of answer or trial. 

750. Accusation on knowledge of the 
court presumed to be true, but 
may be shown otherwise. 

751. Proceeding to compel an attorney 
to deliver over money or papers. 

752. How court to proceed if attorney 
claim a lien. 
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SEC. 737. An attorney has authority- Authority of an at-
torney. 

First. To bind his client in any of the proceedings in an action or 
proceeding by his agreement filed with the clerk or entered upon the 
Journal of the court, and not otherwise; 

Second. To receive money or property claimed by his client in an 
action or proceeding during the pend ency thereof, or within three years 
after judgment, and, upon the payment or delivery thereof, and not 
otherwise, to discharge the claim or acknowledge satisfaction of the 
judgment. But this section does not prevent a party from employing 
a new attorney to issue execution upon a judgment, or to take the other 
proceedings prescribed by this code for its enforcement, and when he 
does so the authority of the former attorney ceases. 

SEC. 738. If it he alleged by a party for whom an attorney appears ~~~1!!8ih:ih:e 
that he does so without authority, and the allegation he verified by the ~mey appears for 
affidavit of the party, the court may, if it find the allegation true, at ft~1'.1 wltbout au th0 r

any stage of the proceedings, relieve the party for whom the attorney 
has assumed to appear from the consequences of his act. 

SEC. 739. The court or judge thereof may, on motion of either party, bewc!:i~f1~JD:Y &tJ 
and on showing reasonable grounds therefor, 1·equire the attorney for authority • 

. the adverse party, or fo1· any one of several adverse parties, to pro
duce or prove the authority under which he appears, and until he does 
so may stay all proceedings by him on behalf of the party for whom 
he assumes to appear. 

8Eo. 740. The attorney in an action or proceeding may be changed ch~~ney, how 

at any time before judgment or final determination, as follows: 
First. Upon his own consent, filed with the clerk or entered upon 

the journal· or, 
Second. Upon the order of the court or judge thereof, on the appli

cation of the client or the attorney, for sufficient cause. 
SEO. 741. When an attorney is changed, as provided in the last :Noticeofchange. 

section, written notice of the change and of the substitution of a new 
attorney, or of the appearance of the party in person, shall he given 
to the adverse party. Until then, he is bound to recognize the former 
att-0rnev. 

SEC. ·7 42. An attorney has a lien for his compensativn, whether Lien of attorneys. 

specially agreed upon or implied, as provided in this section- . 
First. Upon the papers of his client-which have come into his pos

session in the course of ~is P.rofessional emfloymen.t; . 
Se~ond. Upon money m his hands belongmg to his cbe~t; . 
Third. Upon money in the hands of the adverse party m · an action 
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or J?roceeding in which the attorney was employed from the time of 
givmg notice of the lien to that party; 

Fourth. Upon a judgment to the extent of the costs included therein, 
or, if there be a special agreement, to the extent of the compensation 
specially agreed on, from the giving notice thereof to the party against 
whom the Judgment is given and filing the original with the clerk 
where such judgment is entered and docketed. This lien is, however, 
subordinate to the right'! existing between the parties to the action or 
proceeding. 

By what court and SEc. 7 43. An attorn7o may be removed or suspended by the district 
for what causes an at- f . h f h l] • • · f h. d • • 
tomey may be re- court or eit er o t e o owmg causes, ar1smg a ter IS a m1ss10n to 
moved or suspended. practice: 

First. Upon his being convicted of any felony or of a misdemeanor 
involving moral turpitude, in either of which cases the record of his 
conviction is conclusive evidence; 

Second. For a willful disobedience or violation of the order of a 
court requiring him to do or forbear an act connected with or in the 
course of his profession; • 

Third. For being guilty of any willful deceit or misconduct in his 
profession; 

~ who;n ~e- P;ct_ SEc. 744. The proceeding to remove an attorney as provided in the 
tuted~gs 

O 
ms 

1 
last section shall be taken by the court, of it'! own motion, for matters 
within its knowledge, or that of any of the judges thereof; otherwise 
it may be taken upon the information of another. 

zn:Ji:'"sati0 n, how SEC. 745. If the proceedings be upon the motion of the court or 
judges thereof, for matters within its knowledge, the accusation shall 
be made by an order of the court reciting the facts charged. If upon 
the information of another, the accusation must be presented to the 
court, in writing, and verified by the oath of the person making it, or 
of some other person, to the effect that the charges therein contained 
are true, as he believes. 

Order for accused to SEc. 7 46. After the accusation has been made or received the court 
appear and answer. 

shall forthwith make an order requiring the accused to appear and 
answer the accusation at a specified time in the same or a subsequent 
term, and shall cause a copy of the order and of the accusation to be 
serrnd upon the accused within a prescribed time before the day 
appointed in the order to appear and answer. But when the proceed
ing is upon the information of another, the accusation shall be dis
missed at once unless it appear therefrom that the accused should be 
re9,uired to appear and answer the same. 

If a,·eused do not SEC. 74i. The accused must appear at the time appointed in the 
appear, eol'rt to pru- d h · l · ffi · 
ce,·d. onler an answer t e accusation, un ess. for su c1ent cause, the court 

a,;sign another day for that purpose. If he do not appear. the court 
may proceed and determine the accusation in his absence. 

co~~::.r,,.;!;;m;\;v 1;:,.,.:;r SEc. 748. The accused may demur to the accusation for insufficiency 
satio11. or controvert it lff answer. The demurrer and answer shall be in 

writing. and the latter shall be verified by the oath of the accused in 
thP same manner as a pleading in an action. 

,a[;,.'.'.i"'~::~1~/ ;;;;~~•::r SEc. 74:ll. If a demurrer, for insufficiency, be not sustained, the 
forthwith: j11d1<mt•nt ac-c,u;,;ed shall answer forthwith. If he plead guilty. or refuse to answer 
i~i:,;\>lllt <,f ,rn,m,r or tlw accusation. the court shall proceed to judgment of removal or sus-

rwn,.;ion. If he controvert the matters charged, the court shall then 
or at su!'h time as it may appoint, proceed to try the accusation, and 
gin· a judgment of removal, suspension, or acquittal, according to law 
am! the right of thP <·ase. 

A<·<·ll•,ttiun on SEC. i5U. 1\~hen an accusation is made upon the knowledge of the 
know1",1g-,, of the h • i h f h f · h 11 · 

court presume•! to be 1·ourt, or t e ]UC ges t ereo . t e aets s a be set forth as m other 
!ro;.n titte,?,~1~{ t, e eases, and the aecti,;e<l may eontrowrt the accusation, whereupon the 

issues of fad shall he hy the court referred to at least three disintflr
ested members of the bar, who shall report their findings of faet to the 
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court, and the judgment 0£ the court shall be entered accor<ling to such 
findings. 
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SEC. 751. When an attorney refuses to deliver over money or papers Proceeding to com-
t • f f h h h • d th • th £ pel an attorney to deO a person rom or or w om e as receive em in e course o liver over money or 
professional employment, whether in a judicial proceeding or not, he papers. 

may be required, by an order 0£ the court, to do so within a specified ' 
time or show cause why he should not be punished for a contempt. 

SEC. 752. I:f, however, the attorney claim a lien upon the money or How court to pr,y
papers, under the provisions of section seven hundred and forty-two, ~f attomeyclaim 

the court shall-
First. Impose, as a condition of making the order, that the client 

give security, in form and amount to be directed, to satisfy the lien 
when determined in an action; or, 

Second. Summarily inquire into the facts on which the claim of a 
lien is :founded, and determine the same; or, 

Third. Direct the trial of the controversy by a jury, or refe:r: it, and 
upon the verdict or report determine the same as in other cases. 

CHAPTER SEVENTY-SEVEN. 

OF RECEIVEltS. 

Sec. I Sec. 
753. In what cases he may be appointed. 754. His oath and undertaking . . 

SEC. 753. A receiver may be appointed in any civil action or pro- In b what = he 
ceeding, other than an action for the recovery of specific personal may e appo • 

property-
First. Provisionally, before judgment, on the application of either 

party, when his right to the property which is the subject of the action 
or proceeding, and which is in the possession of an adverse party, is 
probable, and the property or its rents or profits are in danger of being 
lost or materially injured or impaired; 

Second. After judgment, to carry the same into effect; 
Third. To dispose of the property according to the judgment, or to 

preserve it during the ~ndency of an appeal, or when an execution 
has been returned unsat1Sfied and the debtor refuses to apply his prop
erty in satisfaction of the judgment; 

i.~ourth. In cases provided in this code, or by other statutes, when a 
corporation has been dissolved, or is insolvent or in imminent danger 
of insolvency, or has forfeited it-i corporate rights; 

Fifth. In the cases when a debtor lias been declared insolvent. 
SEc. 754. A receiver, before entering upon his duties, shall be sworn d ~kic:, th and un-

faithfully to perform his trust to the best of his ability, and shall also e g. 
file with the clerk of the court an undertaking, of one or more _suffi-
cient sureties, in a specified sum, to be fixed by the court or Judge 
thereof, to the eff~ct that he will faithfully discharge the duties of 
receiver and will obey the orders of the court or judge thereof i!1 
respect thereto. The sureties must justify in the same manner as bail 
upon an arrest. 

CHAPTER SEVENTY-EIGHT. 

OF Tl!E TRIAL FEE. 

Sec. 
755. Trial fees. 
756. Amount ot 
757. Recovered as disbursement. 
758. Public corporation need not pay. 
759. Injustice's court, when and to whom 

paid. 

Sec. 
760. When partv too poor to pay. 
761. Trial fee to"be paid to the clerk. 
762. Trial fee in justice's court. 

SEc. 755. Parties to a judicial l!roceeding are ;0q1;1ired to cont~ibute 
toward the expense of maintainmg courts of Justice, or a particular 

Trial fees. 
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action or proceeding therein, by the payment of certain sums of money, 
as provided in this chapter, which are denominated trial fees. 

Amonnt of. SEC. 756. The trial fee is as follows: 
First. In the district court, for every trial by jury, twelve dollars; 

for every trial by the court, six dollars; for every judgment given 
without trial, three dollars; 

Second. In justice's court, for every trial by jury, six dollars. 
bu~i~~';;~ "' dis- SEC. 757. The trial fee is to bejaid by the plaintiff, aJ.>pellant, or 

moving party before he is entitle to or can claim the trial or other 
proceeding upon which such fee is imposed; and if the party paying 
such fee prevail in the action, or proceeding, so as to be entitled to 
recover costs therein, such fee shall be allowed and taxed as a dis
burse~ent and collected off the adverse party. 

Public corporation SEc. 758. "\Vhen the United States or any public corporation is a 
need not pay. party to a judicialjroceeding it need not pay the trial fee in advance, 

. and if it be entitle to recover costs therein, such fee shall be allowed 
and taxed in its favor as a disbursement and collected off the adverse 
party as in ordinary cases. 

wl~n i~~ce;~ ,~~~ SEC. 759. The trial fee in a justice's court shall be paid to the justice 
paid. for the demand for a jury, and unless so paid the demand shall be dis

regarded and the trial proceed as if no such demand had been made, 
except when a party is prosecuted in a criminal action at the suit of 
the United States, in which case the party: is entitled to a jury trial 
without the prepayment of such fee; and 1f judgment be given against 
him, the fee shaU be allowed and taxed in favor of the United States 
as other disbursements in ordinary cases. 

~~ht~"parrty too SEC. 760. If at any time it aJ.>pear to the satisfaction of the court or 
judge thereof, from the affidavit of the party or other evidence, that 
he can not pay the trial fee, such court or judge may direct that he be 
aJlowed to proceed without the prepayment thereof; but if such party 
prevail so as to be entitled to collect such fee as a disbursement off the 
adverse party, when collected it shall be retained by the clerk as if 
paid in advance. 

to~~:~f!~kt.o be paid SEC. rn1. The trial fees shall be paid to the clerk of the court, who 
shall keep a regular account of them and by whom paid in his foe 
book, and deposit them in the manner provided in the case of other 
monevs collected bv virtue of his office. 

Trh,lleeinjustice's SEC. 762. In 1·u:stice's court the trial fee shall be naid to a 1·ustice 
court. ,; 

He shall keep an account of them and by whom paid, and distribute 

l'rnhat,•, j11risd i ,. • 
tion ,,f ,·,,mrni: .. ,!-lion+·r 

the amount among the jury in the particular case in payment of their 
legal fees. 

01'' (a;XERAL PROVISIOXS RESPECTIXG THE AI>)II'.'<ISTRATION OF ESTATES, 

See. 
i6:~. Prohate jurii-diction 

~ioner. 
i6-1. Form8 of pleadings. 
i6-'>. ~ature of procedure. 
ifi6. Book8 and records. 

~(~. 

of eommi~- 767. Index to such books. 
768. Costs and disbursements. 

i i69. Orders and decrees for the pavment 
of money, how enforce,!. • 

:-iF:c. 763. The commissioners appointed in pursuance of this Act and 
othe!· law,; of t~e Cnited States ~aye jurisdicti~m 'Yith_in thei1: respective 
preemets, snbJect to the :superns10n of the d1stnct Judge, m all testa-
mentary ancl probate matters; that is, • 

.First. To take proof of wills; 
Second. To grant and revoke letters testamentan. of administration 

and of guardian:ship; • , ' 
Third. To direet and control the conduct and settle the accounts of 

executors, administrators, and guardian,-;: 
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Fourth. To direct the payment of debts and legacies, and the dis
tribution of the estates of intestates; 

Fifth. To order the sale and disposal of the real and personal prop
erty of deceased persons; 

Sixth. To order the renting, sale, or other disposal of the real and 
personal property of minors· • 

Seventh. To take the care'and custody of the person and estate of a 
lunatic or habitual drunkard, and to appoint and remove guardian:,; 
therefor; to direct and control the conduct of such guardians, and to 
settle their accounts; . 

Eighth. To direct the admeasurement of dower. 
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SEc. 764. There are no particular pleadings or forms thereof in pro- l<'ormsofpleadings. 

ceedings before commissioners when exercising the jurisdiction of 
probate matters, as specified in the section last preceding, other than 
as provided in this chapter. • 

SEC. 765. The mode of proceeding is in the nature of a suit in equity Nature of proced

as distinguished from an action at law. The proceedings are in writ- nre. 
ing, and are had upon the application of a party or the order of the 
court. The court exercises its powers by means of-

First. A citation to the party; 
Second. An affidavit or the verified petition or statement of a party; 
Third. A subprena to a witness; 
Fourth. Orders, judgments, and decrees; 
Fifth. An execution of warrant to enforce them. 
SEc. 766. The proceedings in probate matters shall be entered and Booksandrecords. 

recorded in the following books: 
First. A register, in which shall be entered a memorandum of all 

official business transacted by the court or judge thereof appertaining 
to the estate of each person deceased under the name of such person; 
that pertaining to the guardianship of an infant under the name of 
such infant; that pertaining to an insane person or a drunkard under 
his name; 

Second. A record of wills, in which shall be recorded all wills proven 
before the court or judge thereof, with the order of probate thereof, 
and of all wilJs proved elsewhere upon which letters of administration 
are issued by the direction of such court or judge;· 

Third. A record of the appointment of administrators, whether 
general or special, or of a partnership and of executors; 

Fourth. A record of the appointment of guardians of infants, 
insane persons, and drunkards; . 

Fifth. A record of accountina and distribution, in which shall be 
entered a summary balance sheet of the accounts of administrators, 
executors, and guardians, with the orders and decrees relating to the 
same; a memorandum of executions issued thereon, with a note of sat
isfaction when satisfied; also orders and decrees relating to the sale of 
real property and to the distribution of the proceeds thereof; and 
notices of all money or securities paid or deposited in court as pro
ceeds of such sales or otherwise; and a statement showing the names 
of creditors, and the debts established and entitled to distribution, the 
amount to which each person is entitled out of such fund, and the 
am~unt actually paid to each person, and when paid; . 

Sixth. A record of the ap:pointment of admeasurer of dower, with 
all orders and decrees relatmg to the same, and the admeasurer's 
report; 

Seventh. An order book in which shall be entered orders directing 
the conduct of executors administrators, or guardians; orders for pub
lication of notice to creditors; orders in behalf ef creditors, ~irecting 
debts t~ be paid !lr allowing an exeeution to be issued; apJ>!lmtments 
of spec1!l1 guardians, appraisers, and referees; 0~!'3rs relating to the 
production of a will, to removal of executors, admmIStrators, or guard-
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ians, or to sureties therefor; and, generally, all other orders not 
required to be entered in some other book. 

~nk~~x to such SEc. 767. To each of such books there shall be attached an index, 
securely bound in the volume, referring to the entries or records, in 
alphabetical order, under the name of the person to whose estate or 
business they relate, and naming the page of the book where the entry 
or record is made. 

Costs and disburse
ments. SEc. 768. Costs may be awarded in favor of one party against 

another, to be paid personally or out of the estate or fund, in any 
proceedings contested adversely, but such costs can not exceed those 
allowed in the trial of a civil action in the district court. Witness fees 
and other disbursements similar to those allowed on the trial of a civil 
action may also be allowed, to be paid in like manner. 

to~'rirs :'1m~'i:'[e~1 SF.c. 769. Orders, judgments, or decrees for the payment of money 
mouey~howenforeed. may be enforced, by execution or otherwise, in the same manner as 

orders, judgments, or decrees for the payment of money in the district 
court. 

CHAPTER EIGHTY. 

OF THE CO)DIISSIONERS' COSTS IN THE EXERCISE OF PROBATE 
JURISDICTION. 

Sec. . : Sec. 
iiO. Commissioners shall have seal and I i71. Fees of commissioners. 

may appoint clerk. ! . 

ba~~j':;~~y~;i.:;.prT SEc. 770. In the exercise of the jurisdiction conferred upon commis
etc. 

0 
' sioners bv this code in the administration .of the estates of deceased 

persons, and of minors, lunatics, and habitual drunkards, such com
missioners shall sit as a probate court, which shall be always open 
for the transaction of business. Such court shall have a seal, upon 
which there shall be en?,raved the words "Probate court, district of 
Alaska, --- precinct; ' and such courts may appoint a clerk who 
shall have the authoritv to attest such seal when attached to the lawful 

Fees of commision• 
e.rs. 

orders and certificates of such court. 
SEc. 771. For the services rendered in the administration of the 

estates of decedents and of minors, lunatics, and habitual drunkards, 
the commissioners shall receive fees as follows: 

First. For the granting of letters of administration or guardianship, 
two dollars: 

Second. For en•rY other order made in the <'Ourse of administra
tion, fifty eents: allowance or disiillowan<'e of claims, fifty cents; 

Third. For the hearing of any ohjection, one dollar; 
Fourth. For nmking and certifying transcripts to the district court, 

ten cents per folio. 
CHAPTER EIGHTY-mm. 

OF THE PROOF OF 1HLLS AND THE APPOINTIIENT OF EXECUTORS AND 
AD)II:-iISTRATORS. 

i,2. In what prf'f•inct will may be proven. 
ii:3. Letter~ tl'~tamentarv with the will 

annexPd. • 
ii-!. ·who entitle,! to letters of a,lmini~

tratinn. 
ii-~. ""hen per;-f,n~ entitled mu!"t apply. 
iilj_ Admini~tratinn to ue granted t<, the 

hn~hand, unleE~- -
, , , . C ndertaking of executor nr adrnin

i~trator. 
i78. Qualification an,l jn,tifieation of 

sure tie,. • 
i79. Xonrei'ident;, an<l minore as execu

tors. 

Sec. 

iSO. Special administrator
i81. Petition to state facts. 
i82. When will found after adminil,tra

tion granted. 
i88. Heir may apply for removal of ex

ecutor or administrator. 
i&l. Xonresident executor or adminis

trator may be removed. 
iS-5. Xew undertaking when old insuffi

l'ient. 
iS6. Effect_ of ~ew undertaking or failure 

to give 1t. 
i8i. Effect of vacancy. 
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Sec. Sec. 
788. New administrator may maintain 794. ,vhen administration of partnership 

action against former one. property devolves upon the gen-
789. Power of the court over an admin- eral administrator. 

istrator. 795. Duty of surviving partner toward 
790. When deceased a member of a co- administrator. 

partnership. 796. How last section may be enforced. 
791. Partnershippropertymaybeadmin- 797. Who not qualified to act as executor 

istered by surviving _partner. or administrator. 
792. His power and duties in such 798. Form of letters testamentary. 

cases. 799. Form of letters of administration. 
793. Undertakin~ of administrator of the 800. Resignation of executor or admin, 

partnership. istrator. 

SEC. 772. Proof of a will shall be taken by the commissioner as fol- ~1n1 
whbea t precinct 

1 w1 may proven. 
ows: ' ' 

First. When the testator, at or immediately before his death, 
.was an inhabitant of the precinct, in whatever place he may have 
died; 

Second. When the testator, not being an inhabitant of the district, 
shall have died in the precinct, leaving assets therein; 

Third. When the testator, not being an inhabitant of the district, 
shall have died out of the district, leaving assets in the precinct; 

Fourth. When the testator, not being an inhabitant of the district, 
shall have died out of the district, not leaving assets therein, but where 
assets thereafter came into the precinct; 

Fifth. When real property, devised by the testator, is situated in 
the precinct and no other commissioner has gained jurisdiction under 
either of the p_receding subdivisions of this section. 

SEC. 773. When a will is proven, letters testamentary shall be issued ~-!rJ: th~== 
to the persons therein named as executors, or to such of them as give nexed. e 
notice of their acceptance of the trust and are qualified. If all the 
persons therein named decline to accept or be disqualified, letters of 
administration, with the will annexed, shall be issued to the person 
to whom the administration would have been granted if there had been 
no will. 

SEc. 77 4. Administration of the estate of an intestate shall be granted te~gfa~~~;;:1t.!t~~ 
by the commissioner authorized to take proof of a will as prescribed 
in section _seven hu~<l;ed a_nd seventy-two in case such intestate had 
made a will. Admm1strat1on shall be granted, and letters thereof 
issued, as follows: 

First. To the widow or next of kin, or both, in the discretion of tho 
court; 

Second. To one or more of the principal creditors; or 
Third. To any other person competent and qualified whom the court 

may select. 
SEc. 775. The persons named in the subdivisions of the last section, u~1::~:'i}~ entl

if qualified and competent for the trust, shall be entitled to the a<lmin-
istration in the order therein named. If those named in subdivision 
one do not apply for the administration within thirty days from the 
decease of the intestate, they shall be deemed to have renounced their 
right thereto; but the commissioner in his discretion may, if they 
reside within the precinct, direct that a citation issue to them, requir-
ing them within such period to apply for or renounce their right of 
administration; and if the persons named in subdivision two do not 
make such application within forty days from such decease, they shall 
be deemed to have renounced their right to the administration also. 

SEc. 776. If the deceased were a married woman the administration be~n~~~~h~ 
of h~r estate shall in all cases be granted to her husban_d, !f he_ be band unless. 

qualified and competent for the trust and apply therefor w1thm thirty 
days from her decease unless by force of a marriage settlement or 
otherwise she shall ha~e made some testamentary disposition of her 
property which shall render it necessary and proper to grant the 
administration to some other person. 
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l"octertaking ?f ~x- SEc. 777. No executor or administrator is authorized to act as such 
~~~~0{ or actmuw- until he shall :file with the commissioner having jurisdiction of the 

estate an undertaking in a sum not less than double the probable rnlue 
of the estate, with otie or more sufficient sureties, to be approved by 
the commissioner, to be void upon condition that such executor or 
administrator shall faithfully perform the duties of his trust according 
to law: Provided, When by the terms of his will a testator shall 
expre:-;sly declare that no bonds shall be required of his executor, such 
executor may act upon taking an oath to faithfully fulfill trust without 
:filing the undertaking in this section mentioned: Provided further, 
Such executor shall be criminally and civilly liable as other executors 
and administrators are for any dereliction of duty. 

Qualification and SEc. 778. ""\Vhenever the penal sum mentioned in the undertaking 
jmrtification of sure- "b d • h d" • d h d l 11 h ties. prescn e m t e prece mg section excee s two t ousan ( o ars, t ree 

or more sureties may become severally liable for portions of the sums_ 
if the aggregate sum for which such sureties became liable shall equal 
the penal sum required in the undertaking. 

~onresidents an ct SEC. 779. If a person be named in a will as executor who is a non-
mmors as executors. "d t f th d" t • t • th l f h d" b"l"t res1 en o e 1s nc or a minor, upon e remova o _ sue 1sa 1 1 y 

he is entitled to qualify as sueh executor, if he apP.lY therefor within 
thirty days from the removal of such disability, 1f otherwise compe
tent. If in the meantime an administrator with the will annexed has 
been appointed, his powers and duties cease with the qualification of 
such executor; but if another executor has qualified and is acting as 
such they thereby become joint executors. 

Special administm- SEc. 780. \Vhen for any reason there shall be a delay in issuing 
tor. letters testamentary or of administration, and the property of the 

deceased is in danger of being lost, injured, or depreciated, the commis
sioner may appoint a special administrator to take charge of the estate, 
who shall qualify in like manner and have the powers and perform 
the duties of an administrator generally, except that he is not author
ized to pay the debts of or otherwise discharge any obligations against 
the deceased. Upon the issuing of letters testamentary or of admin
istration the powers of the Rpecial administrator cease. 

ta!'i;_ti tion 10 state SEC. 781. In an application to prove a will or for the appointment 
of an executor or administrator the l?etition shall set forth the facts 
neces,mry to give the court jurisdiction, and also state whether the 
deeeased left a will or not, and the names, age. and residence, so far 
as known, of hi,; heirs. 

Wilen "ill found SEC. 78t. lf, after adminiRtration has hern granted upon an estate, 
aftt:r ililministration 
granted. a will of the decea:-;rd he found and proven, the lettc>rs of administra-

tion ;,;hall he revoked itnd letters testamentary or of adminbtration with 
the will annexed shall he i:-;;,;ued; and if, after a will has been proven 
and letter,,; testamentan· or of admini:-;tration with the will annexed 
haw hec>n j;,;;,;ued theret>n, ;,;uch will should he set aside, declared void 
or inoperatin', such letters :-;hall he revoked and letters of administra-
tion issued. • 

Heir nrny npply 1°r ~i-:c. 783. Any heir. legatee, devisee.,creditor. or other person inter-
r~1rrH,v111 of executor • l • l h • 
or mlruinistmtor. Psted Ill t 1e e:-;tate may app y fort e remo,·al of an executor or admm-

i,-,trator who has become of unsound mind or been conYicted of any 
folony or a misdemeanor im·olving moral turpitude, or who has in any 
wa.,· been unfaithful to or neglectful of his trust, to the probable loss 
of th!' applicant. Such application shall be by petition and upon notice 
to the Pxecutor or administrator, and if the court find the charge to be 
tnw it shall make an order remoYing such executor or administrator 
an<l l'PnJke hi;,; letter,;. 

Nonresidel)t _exe1•11- ;"IEC. j"1j-!. If an executor or an administrator become a nonresident 
tor or adm1mstrat1,r f h 1· • h b d d h" I k • may be removed. o t e c 1,;tnet e ma v e remove an Is etters reyo ed m the man-

ner prescribed in the.last section, except that the notice may be given 
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by publication or posting :for such time as the court or judge thereof 
mav direct. , 

SEC. 785. Whenever the amount of an executor\; or administrator's :New undertaking 
undertaking is insufficient, or the sureties therein, or either of them, "·hen old insufficient. 

have become nonresidents of the district, or are likely to or have 
become insolvent, such executor or administrator shall be required to 
give a new and sufficient undertaking. The application for such new 
undertaking may be made by any heir, legatee, devisee, creditor, or 
other person interested in the estate, and in the manner prescribed in 
section seven hundred and eighty-three :for the removal of executors 
and administrators. 

SEC. 786. Such new undertaking, when given and received, shall Ek!fectofnfesy
1
under-

• d. h th t· • th f d tak· f 1 • b·1· • ta mg or a1 ure to 1sc arge e sure ies rn e ormer un er mg rom any rn 11ties give it. 

on account of their principal arising from his acts or omissions subse-
quent thereto. When a new undertaking is ordered, if the executor 
or administrator fail to comply therewith within :five days from the 
entry thereof, or such further time as the order may prescribe, thence
forward the authority of such executor or administrator shall cease, 
and he shall be deemed removed and his letters revoked. 

SEc. 787. Whenever an executor or administrator shall die. resign, Effectofvacancy. 

or be removed, if there be a coexecutor or coadministrator, he shall 
thenceforward exercise the powers and perform the duties of the trust; 
and if all the executors or administrators shall die, resign, or be 
removed, administration of the estate remaining unadministered shall 
be granted to those next entitled, if they be competent and qualified. 

SEc. 788. The surviving or remaining executor or administrator, or N~w f!dministrator 

th adm. . h be . . 1. d h l . maJ mamtain action e new rn1strator, as t e case may , IS entit e tot e exc us1ve againstformerone. 

administration of the estate, and for that purpose may maintain any 
necessary and proper action or proceeding on account thereof, against 
the executor or administrator ceasing to act, or against his sureties or 
representatives. 

SEcf. 7h89. Whenfever it appeafrs probable to thade C?I:'mt issioner. that 0 ,!~"":[i 0!d;!f~~ 
any o t e causes or removal o an executor or mrn1s rator exist or tor. 

have transpired, as specified in section seven hundred and eighty-three 
it shall be the duty of such commi'Ssioner to cite such executor or 
administrator to appear and show cause why he should not be removed, 
and if he fail to appear <;>r show sufficient cause an-order shall be made 
removing him and revoking his letters; and it is the duty of the com-
missioner to exercise a supervisory control over the executor or 
administrator, to the end that he faithfully and diligently perform the 
duties of his trust according to law. 

SEC 790 The executor or administrator of a deceased peri.on who When deC'eased a • • . . . • member of a <'Op&rt• 
was a member of a copartnership shall mclude m the mventory of nershlp. 

such person's estate, in a separate schedule, the whole of the property 
of such partnership; and the appraisers shall estimate the value 
thereof, and also the value of such person's individual interest in the 
partnership property after the pavment or satisfaction of a11 the 
debts and liabilities of the partnership. . 

SEc. 791. After the inventory is taken the partnership property ~~rs~palnii~f; 
shall be in the custody and control of the executor or administrator ~ered . 6, surviving 
fo.r t~e purpose of administration unl~ss the surviving partner s~all, partner. 

w1thm five days from the :filing of the mventor.r, or such further time 
as the commissioner may allow, apply for the administration thereof 
and give the undertaking the ref or hereinafter presciibed. . 

SEc. 792. If the surviving partner apply therefor, as provided ~n ti!\'ii~:i;~~ du 
the last section, he is entitled to the administration of the partnership 
estate if he have the g_ualifications and competency required for a gen-
eral administrator. He is denominated an administrator of the part-
nership, and his powers and duties extend to the settlement of the 
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partnership business generally and the payment or transfer of the 
mterest of the deceased in the partnership property remaining after 
the payment or satisfaction of the debts and liabilities of the partner
ship to the executor or general administrator within six months from 
the date of his appointment, or such further time, if necessary, as the 
commissioner may allow. In the exercise of his powers and the per
formance of his duties the administrator of the partnership is subject 
to the same limitations and liabilities and control and jurisdiction of 
the court as a general administrator. 

mfu~ft~~;in~f°f fii1; SEc. 7?3. The undertaking of the administrator of the partnersh!p 
partnership. shall be m a sum not less than double the value of the partnership 

property and shall be given in the same manner and be to the same 
effect as the undertaking of a general administrator. 

t . When1 adrtministhl"!'· SEC. 794. In case the surviving partner is not appointed adminis-
1on o pa ners 1p f h h" h dm" • • h f d property devolves 1!-P-trator o t e partners 1p, t e a m1strat10n t ereo evolves upon 

f~~irneraladmm- the executor or general administrator; but, before entering upon the 
duties of such administration, he shall give an additional undertaking 
in double the value of the partnership property. 

Duty of survid·ving SEc. 795. Every surviving partner, on the demand of an executor 
partner towar ad- d • • t t f d d t h 11 h"b"t d • • f ministrator. or a m1n1s ra or o a ecease par ner, s a ex 1 1 an give 1n orma-

tion concerning the property of the partnership at the time of the • 
death of the deceased partner, so that the same may be correctly inven
toried and appraised; and in case the administration thereof shall 
devolve upon the executor or administrator, such survivor shall deliver 
or transfer to him on demand all the property of the partnership, 
including all books, papers, and documents pertaining to the same, and 
shall afford him all reasonable information and facilities for the per
formance of the duties of his trust. 

m!1;'be e~irc!i~tlon SEC. 796. Any surviving partner who shall refuse or neglect to com
ply with the requirements of the last section may be cited to appear 
before the commissioner, and unless he show cause to the contrary the 
commissioner shall require him to comply with such section in the 
particular complained of. 

Who not qualified SEc. 797. The following persons are not qualified to act as executors 
toaet as executor or d:r • • t t ·v "d t f th I" t • • • d" • 1 ffi. administrator. or a nuns ra ors: J." onres1 en so e us net; minors; Ju 1cm o cers; 

persons of unsound mind, or who have been convicted of any felony, 
or of a misdemeanor involving moral turpitude. 

Form of letters tes- SEC. 798. Letters testamentary may be in the following form: 
tamentary. 

DISTRICT OF ~\LASKA, t SS. 
--- Precinct. j 

To all persons to whon~ the~e presents shall come, greeting: 
Know ye, that the will of --- ---, deceased, a copy of which 

is hereto annexed, ha,.: heen duly proven before the commi,-sioner for 
the precinet aforesaid. am! that --- ---, who is named exe<'utor 
therein. has heen duly appointed such executor by the comrnisi;ioner 
aforesaid. This, therefore, authorizes the said--- --- to admin
ister the estate of the said ---- ---, deceased, according to law. 

In testimony whereof I have hereunto subscribed mv name and 
affixed the seal of this court said --- day of ---, anno Domini 
HI-. 

A B, Commissioner. 

1td~T~7~t;!u~~;:flr~ of SEc. 7!JH. I .. etters of administration may be in the following forn1 : 

DISTRICT OF ~LASKA, /_ SS. 
--- Precrnct. l • 
'_r:o all persons .to whom_ these presents ?h~ll com~, gre~ting: 
Know ye, that 1t appearmg to the comm1ss10ner aforesaid that --

--- has died intestate. leaving at the time of his death property in 
this district. such commissioner has duly appointed --- ---
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administrator of the estate of such --- , deceased; this, there
fore, authorizes the said , to administer the estate of 
said--- according to law. 

In testimony whereof, et cetera; 
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the same as in letters testamentary. Letters to an administrator of 
the partnership with the will annexed, or to a special administrator, 
may be issued according to the foregoing forms, with such variations 
as may be proper in the particular case. 

S 800 Th • • • h" d" t" 11 t Resignation of ex EC. . e commissioner, 1n IS Iscre Ion, may a ow an execu or ecutor or administra: 
or administrator to resign when it appears that such executor or tor. 

administrator is not in default in anv matter connected with the duties 
of his trust. Such executor or administrator shall pay the cost of the 
proceeding, and, if the application is allowed, he shall surrender his 
letters to be canceled, and his powers as such shall cease from that 
time forward. 

CHAPTER EIGHTY-TWO. 

OF THE INVENTORY OF THE ESTATE. 

Sec. 
801. When and how made and verified. 
802. What to contain. 
803. Appraisement and appointment of 

appraisers. 
804. Oath of appraisers. 
805. Appraisement of money and debt.s. 
806. Debt due by person named in will 

as executor. 
807. Discharge or bequest of a claim by 

will. 
808. Property discovered after filing in

ventory. 

Sec. 
809. Who entitled to possession and con-

trol of property. , 
810. When person charged with secret

ing property or writings. 
811. Mode of examination of such per

sons. 
812. Proceeding in. case such person re-

fuses to appear. , 
813. Proceeding to compel account. 
814. Damages for conversion before ad

ministration. 

SEC. &01. An executor or administrator shall within one month ~~=~d :!'r111e!i~w 
from the date of his appointment, or such further time as the com-
missioner may allow, make and file with the commissioner an inven-
tory, verified by his oath, of all the real and personal property of the 
deceased which shall come to his possession or knowledge. 
. $EC. 802. The inventory shall contain an account of all money belo~g- What to contafn. 
rng to the deceased, or a statement that none has come to the possession 
or knowledge of the executor or administrator; also a statement of all 
debts due the deceased, the written evidence thereof, ll,nd the security 
therefor, if any exist, specifying the name of each debtor, the date of 
each written evidence of debt, the security therefor, the sum originally 
payable, the indorsements thereon, if any, and their dates, and the sum 
appearing then to be due thereon. . . 

SEC. 803. Before the inventory is filed the property therein specified ap~r~e~fa:: 
shall be appraised at its true cash value by three disinterested and com- praisers. 

petent persons, who shall be appointed by the commissioner; but _if 
any ~rt of the property shall be in a precinct other than that wherem 
admmistration is granted, the ap{>raisers thereof may be appointed by 
such commissioner or the commissioner of the precinct wherein the 
property shall be; in the latter case a certified copy of the order of 
appointment shall be filed with the inventory. 

SEc. 804. Before making the appraisement the appraisers shall each 0a th 
of appraisers. 

make and subscribe an affidavit, to be filed with the inventory, to ~he 
effect that he will honestly and impartially appraise the property which 
shall be exhibited to him according to the best of his knowledge and 
~ill~ • 

SEC. 805. The aa,praisers shall appraise each article of propertv Appraisdemd ebnt of . d •t~ money an e ts. separately and set own the value thereof m dollars an cents opposI e 
the entry of the article in the inventory. Money, of whatever nature. 



460 FIFTY-SIXTH CONGRESS. SEss. I. Ctt. 786. 1900. 

that is a legal tender is to be appraised at its nominal value; ~ut debts 
of all descriptions or kinds are to be appraised at that sum which, in 
the judgment of the appraisers, may be realized from them by due 
process of law. ,Yhen the appraisement is completed, the inventory 
shall be signed by the appraisers. 

na~~A 'fi~ewWi r,.e;"';;'."". d" SEh·c. 806. Thhe namingfanyone exe
1
c?tor 1h· ~ ah whill shall nothoperat~ tot 

ecutor. 1sc arge sue executor rom any c aim w 1c t e testator ad agams 
him, but the claim shall be included in the inventory; and if the per
;.;on so named afterward take upon himself the administration of the 
c;.;tate he shall be liable for such sum as for so much money in his 
hands at the time the claim became due and payable; otherwise he is 
liable for such claim as anv other debtor of the deceased. 

Dischargeorbequest SEC. 807. The discharQ"e or bequest in a will of anv claim of the 
of a claim by will. ~ .J 

testator against a person named as executor therein, or against any 
other person, shall, as against the creditors of the deceased, be invalid. 
Such claim shall be included in the inventory, and for all purposes of 
administration is to be deemed and treated as a specific legacy of that 
amount. 

Prope_rty<_liscovered SEC. 808 If after the filing of the inventorv propert,.- not men-after filing 1nYentorv. • . , ., , . 
• tioned therem shall come to the knowledge or possession of the 

executor or administrator, it is his duty immediately to make an 
inventory thereof and cause the same to be appraised in the manner 
prescribed in this title and file the same with the commissioner. 

se!;~~~1:i~t1c'.'!\;J;0
; 1 SEc. 809. The executor or administrator is entitled to the possession 

property. and control of the property of the deceased, both real and personal, 
and to receive the rents and profits thereof until the administration is 
completed, or the same is surrendered to the heirs or devisees by order 
of the court or judge thereof; but where such property, or any por
tion thereof, is in the possession of a third person, by virtue of a valid 
subsisting lease or bailment, the possession and control of the executor 
or administrator is subordinate to the right of the lessee or bailee. 
During the time the property is in the possession or control of the 
executor or administrator, it is his duty to keep the ,-ame in repair 
and preserve it from loss or decay as far as pos:-;ible. 

Whenpersoncharged SEC. 810. ,vhene,·er it appear:-; probable from the aflkhrit of au with ~ecreung prop- ~ . • . ' . (. . 
erryorwritings. executor or admm1:-;trator, or of an hen· or other person mterested Ill 

the estate, that any person has eom·Paled or in any way secreted or 
disposed of any property of the e,.;tate, or any writing relating or per
taining tlwreto, or that sueh per,.;011 has knowh,dge of :un- sueh prop
erty or writing h,,ing ,-.o eotH·Paled, ,-.eerPted, or disposed ot', and refuses 
to disdose thP ,-anw to the PXP<·utoror administrator, the eom111i,-.sio1wr, 
upon thP applkation of ,-u('h l'XP('utor or administrator. 111av cite such 
per,-.on to appPar and answPr undpr o,Lth ('Oneerning tlw matter drnrged. 

)1,~k of exnmirm- SEC. ~ 11. Sueh Pxainination ma_Y lw oral or u1)on written interrog-
tion of !'.-W·h per!:-(.HI~. 

atorics tiled hy the· applicant. hut in either ea,.;e the an,-.wers of the 
person:- eitc>d shall he reduced to writing and suhseribed bv him and 
iiled. If stwh pcr,-.on he not in the pre('inet whPre admini;tration is 
granted. the proceeding n1ay hP either hefore thP eommi,-sioner of such 
prceinet or lwforp the <·ommissionPr of the preeinet where ,-uch person 
n•,-ides or may lie found. In the latter ease a certified cop,, of the 
written interrogatories, if any, and the examination or other proceeding 
t ht•rPon, or eonnPetf~cl therewith, :,;hall he filed with the commissioner 
whPre aclmini,;tration i,-. granted. 

Proc-,•<>•ling. in '.·u,,.. "-EC Rl ·>. If the J>Pr,-.011 so eited refusPs to ap1)ear or •tn°~·er 'UCh ~u<·h 1,~·r--i,n r~•111~t•s t<, "~ .,. • ., - • - • , - ' . ' < ,-, n ~ 

ur,p,•,cr. illtPrrogatonPs as may he allo_wed to be put to hun touehing the mat
tl~r <·barged, he may he pu111shed for a C'ontempt or may at once be 
<·ommitted, b_\· the warrant of the commi:-;:-ioner. to jail, there to remain 
in do,;e cu,-toch· until he suhmib to the order of the commissioner. 

~~o;;~:.;~~~-g to corn- SEC. 81a. The C'onunissioner, upon the application of the executor 
or administrator, may eite any person who has been intrusted with any 
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of the property of the deceased to appear and answer concerning the 
same when it appears probable that such person refuses or neglects to 
render to the executor or administrator a true account thereof. The 
application shall be made and the proceeding conducted in a manner 
prescribed in sections eight hundred and ten, eight hundred and eleven, 
and eight hundred and twelve, concerning property or writings alleged 
to be concealed, and with like e.ff ect. . 
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SEC. 814. If anv person shall before administration is granted . Damagesforcon_v~r-
• .J • , • , s10n before admm1s-

embezzle, ahen, or m any way convert to his own use any of the tration. 

property of a deceased person, he shall be liable to the executor or 
administrator in double the amount of damages which may be assessed 
therefor. 

CHAPTER EIGHTY-THREE. 

OF THE SUPPORT OF THE WIDOW AND MINOR CHILDREN. 

Sec. 
815. Provision for widow and minor 

children before administration. 
816. Prirrty to be set apart, and effect 

817. Further order for support, when 
made. 

Sec. 
818. When the whole of estate to be set 

apart to widow and children. 
819. When estate all deemw. assets. 

SEc. 815. Until administration of the estate has been granted and the an7°:fn°~ f%WJ1::! 
inventory file<::, the widow and minor children of the deceased are enti- beforeadministra
tled to remain in J>OSSession of the homestead, all the wearing apparel tion. 

of the family, ana household furniture of the deceased, and also to 
have a reasonable provision allowed for their support during such 
period, to be allowed by the commissioner. 

SEQ. 816. Upon the filing of the inventory the commissioner shall a~;a~e~~f~ 
make an order setting apart for the widow or minor children of the 
deceased, if any, all the property of the estate by law exempt from 
execution. The property thus set apart, if there be a widow, is her 
property, to be used or expended by her in the maintenance of herself 
and minor children, if any; or if there be no widow, it is the property 
of the minor child, or if more than one, of the minor children, in equal 
shares, to be used and expended in the nurture and education of such 
child or children by the guardian thereof as the law directs. 

SEc. 817. If the property so exempt is insufficient for the support su:O~.e~h~~~J~~ 
of the widow and minor children, according to their circumstances 
and condition in life, for one year after the filing of the inventory, the 
commissioner may order that the executor or administrator pay to 
such widow, if any, and if not, then to the guardian of such minor 
children, an amount suffic!ent for that purpose. . When the whole of 

SEC. 818. If from the mventory of ati mtestate's estate, who died estatetobesetaJ)8rtto 
leaving a widow or minor children, it appears that the value of the widow au d children. 

estate does not exceed one hundred and fifty dollars over and above 
property exempt from execution, upon the filing of the inventory the 
commissioner shall make a decree providing that the whole of the 
estate, after the payment of funeral expenses and expenses of admin-
istration, _be ~t apart for such widow or minor chilaren in like D?-an-
ner and with hke effect as in case of pr-0perty exempt from execution. 
There shall be no further proceeding in the admmistration of such 
estate unless further property be discovered. 

SEc. 819. If an intestate leave neither widow nor minor children all de!!~ ~t:. te all 

the property of the estate is assets in the hands of the administrator, 
for the payment of funeral expenses, expenses of administration, pay-
ment of the debts of the deceased, or distribution according to law. 
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CHAPTER EIGHTY-FOUR. 

OF CLAIMS AGAINST THE ESTATE. 

Sec. 
820. Publication of notice and contents 

thereof. 
821. Proof of publication; effect of not 

presentmg claim. 
822. Claim, how presented, and verifica

tion of. 
823. Claim to be allowed or rejected; if 

barred, not to be allowed. 
824. Effect of judgment against execu

tor or administrator. 

Sec. 
825. 

826. 

827. 
828. 
829. 

Judgment against deceased in his 
lifetime. 

When and how claim mav be re-
ferred. • 

Proceeding by referee, and effect of. 
Claim of executor or administrator. 
How such claim may be determined. 

Publication or no- SEc. 820. Every executor or administrator shall, immediately after 
!l:':re~f.d contents his appointment, publish a notice thereof in some newspaper published 

in the precinct, if there be one, or otherwise in such paper as may be 
designated by the commissioner, as often as once a week for four suc
cessive weeks, and oftener if the commissioner shall so direct. In case 
of publication in a paper published without the precinct, the executor 
or administrator shall also post a notice in at least three public places, 
to be designated by the commissioner in his order, one of which shall 
be at or immediately adjacent to the post-office nearest the residence 
of the decedent at the time of his death. Such notice shall require all 
persons having claims against the estate to present them, with the 
proper vouchers, within six months from the date of such notice, to 
the executor or the administrator, at a place within the precinct therein 
specified . 

. Prooftr of fpubtlica- SEc. 821. Before the expiration of the six months mentioned in the 
lion; e ecto no pre- 1 • f th t· bl" h d ·th h f sentingclaim. ast sect10n, a copy o e no we as pu IS e , w1 t e proper proo 

of publication, shall be filed with the commissioner. A claim not 
presented within six months after the first publication of the notice is 
not barred, but it can not be paid until the claims presented within 
that period have been satisfied, and if the claim be not then due, or if 
it be contingent, it shall newrtheless be presented as any other claim. 
Until the administration has been completed a claim against the estate 
not barred by the statute of limitations may be presented, allowed, 
and paid out of any assets then in the hands of the executor or admin
istrator not otherwise appropriated or liable. 

Claim, how pre- SEc. 822. E,·erv elaim presented to the executor or administrator 
sented and verifictL- h ll he ·ti· d i th ffid • f h I • • tion ot: s a ven e oy e a ant o t e c 1umant or some one on his 

behalf who has personal knowledge of the facts, to the effect that the 
amount claimed is ju;;tly due, that no payments have been made thereon, 
Pxcept as stated, and that there i» no ju»t counterclaim to the same, to 
the knowledge of the afliant .. "When it appears or is alleged that there 
is anv written eddenee of such claim. the same mav be demanded b,· 
the executor or administrator, or that its nonproduction be accounted 
for. 

r·1nim to,,.. "11,,wed SEC. 823. ,vhen the claim is presented to the executor or administra• 
,,r n·jedPd; if hu.rred, ·bed • h J • "f h h I 
not to t.e u!lowed. tor. as prescrI lll t e ast section. 1 e s a l be satisfied that the 

l'iaim thus presented i» just, he shall indorse upon it the words "exam
ined and approved," with the date thereof, and sign the same ofliciallv. 
and :-;hall pay such claim in due course of administration· but if he 
shall not he so satisfied, he »hall indorse thereon the word» :, examined 
and rejected." with the date thereof, and sign the same oflicialh·. 
E\·e_r}: execnt?r or administrator shall keep a !iit of all demands legally 
exh1b1ted agamst the estate of the testator or mtestate and »hall, e,·erv 
three months, file with the commissioner a statement ~fall such claims 
a:-; ban~ been presented, and ,whether the same have been allowed or 
rejected hy him. If any executor or administrator shall refuse to allow 
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any claim or demand against the deceased after the same may have 
been exhibited to him in accordance with the provisions of this Act, 
the claimant may present his claim to the commissioner having juris
diction or to the district court or the judge thereof for allowance, 
giving the executor or administrator thirty days' notic~ of such appli
cation to the court. The district court or the judge thereof shall have 
power to hear and determine in a summary manner all demands 
against any estate agreeably to the provisions of this chapter, and 
which have been so rejected by the executor or administrator, and shall 
cause a concise entry of the order of allowance or rejection to be made 
on the record, which order shall have the force and effect of a judg
ment, from which an appeal may be taken as in ordinary cases: P1·0-

vided, No claim which shall have been reject~d by the executor or 
administrator, as aforesaid, shall be allowed by any court, judge, 
referee, or jury, except upon some competent or satisfactory evidence 
other than the testimony of the claimant. No claim shall be allowed 
by the executor or administrator or the district court or judge which 
is barred by the statute of limitations. 

SEc. 824. The effect ofa judgment against an executor or adminis- E!fect of judgment 
trator, on account of a claim against the estate of his testator or intes- ~;:~~tor or 
tate, is only to establish the claim as if it had been allowed by him, so 
as to require it to be satisfied in due course of administration, unless it 
appear that the complaint alleged assets in his hands applicable to the 
satisfaction of such claim, and that such allegation was admitted or 
.found to be true, in which case the judgment may be enforced against 
such executor or administrator personally. 

SEc. 825. A claim established by judgment against the deceased in d~ex:! ~ 
his lifetime need not be verified by affidavit, but it is sufficient to pre- time. life-
sent a certified copy of the judgment docket thereof to the executor 
or administrator for allowance or rejection, as in other cases; but this 
section is not to be construed to prevent an execution from being issued 
upon such judgment, as elsewhere provided in this code. 

SEC. 826. If the executor or administrator doubt the validity of any cI~~~v~~fe~ 
claim presented to him, he may agree, in writing, with the claimant • . • 
that an order of reference be made by the commissioner thereof con-
cerning the same. Upon the filing of such agreement, the commis-
sioner shall make the order accordinglv. 

SEc. 827. The referee shall proceed to hear and examine the matter, er!'e~~!~fc~ir_rer-
and report thereon to the commissioner, where the order of reference ' 
was made, in the same manner and with like effect as if the order was 
made in an action upon such claim. 

SEC. 828. If the executo1· or administrator is himself a creditor of or~~!:in~~~utor 
the testator or intestate his claim, duly verified, may be presented to 
the commissioner for ailowance or rejection; but the allowance of such 
claim by such commissioner does not conclude a creditor, heir, or other 
person interested in the estate in any action or proceeding between 
such executor or administrator and such creditor, heir, or other 
person. 

SEc. 829. If the commissioner reject the claim of the executor or m!1ll'!'e d!~~~~:r" 
administrator, either in whole or in part, or in case the same is not 
presented for allowance, as provided in the last section, the executor 
or administrator may retain the amount thereof until the final settle-
ment of his accounts, when, if the same is controverted or obj~ted to 
by any person interested in the estate, the right of the executor or 
administrator to have the allowance claimed shall be tried and deter-
mined by the court. If the claim is not presented to the commis-
sioner, as provided in the section last preceding, before it is ba!red by 
the statute of limitations, such claim can not be allowed, retained, or 
recovered. 
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CHAPTER EIGHTY-FIVE. 

OF THE SALE OF PROPERTY BY EXECUTORS OR ADMINISTRATORS. 

See. 
830. Sale of property, how made, and ap-

plication therefor. 
831. Order of sale of personal property. 
832. Sales of property thereunder. 
833. l\lay be sold at private sale. 
834. When real property may be sold 

where specially devised. 
83."i. Petition for order of sale of real 

property. 
836. Citation to heirs and devisees to 

show cause. 
83i. Sen·ice of citation. 
838. Hearing and order of sale. 
839. Sale, how made; security for pur

chase money. 
840. Return of sale, and objections there

to. 
841. ,vhen sale confirmed and when va

cated. 
842. Recitals in convevance and effect 

thereof. • 
843. When real property may be sold to 

pay legacy,"etc. 
844. Sale of property under will. 

Sec. 
845. Proceeding in case property appro

priated insufficient. 
846. Bequests and legacies, when liable for 

debts. 
84i. Sale of contract for the purchase 

of real property. 
848. Sale subject to payments to be made 

on contract. 
849. Assignment of contract and effect 

thereof. 
850. Order to redeem mortgaged property. 
851. Order for the sale of mortgaged 

property. 
852. Application of proceeds of sale. 
853. When mortgage foreclosed or suit 

commenced for that purpose. 
854. When debt not due, how satisfied. 
855. Effect of order confirming sale. 
856. Fraudulent or void conveyance of 

judgments of the deceased. 
85i. Order allowing proceedings to va

cate. 
858. Disposition of property recovered 

on such proceeding. 

Sale of propertr, SEc. 830. Xo sale of the property of an estate is valid unless made 
how made, and applI- d f h • • • th" h 'b d I 
cation therefor. by or er o t e comm1ss10ner, as m IS c apter prescn e , un ess 

herein otherwise provided. The application for an order of sale shall 
be bv the petition of the executor or administrator, and in case of real 
property a citation to the heirs and others interested in such property. 

order of sale of per- SEC. 831. Upon the filing of the inventory the executor or admin-
sonal property. istrator may make an application to sell the personal property of the 

estate for the purpose of paying the funeral charges, expenses of admin
istration, the claims, if any, against the estate, and for the purposes of 
distribution; and it shall be the duty of the commissioner to grant such 
order, if in his judgment it is for the best interest of the estate, and to 
direct and prescribe the terms of sale upon which such property shall 
be sold, whether for cash or on credit. 

Sales of property SEc. 832. Thereafter the executor or administrator shall sell such 
th

ereu
nd

er. personal property from time to time for the purposes specified in the 
la.-.t section, and as often and as mueh thereof as mav be necessan·. 
Such sale shall he eondueted in the same manner as a sale of person.al 
property on execution, unless otherwise provided in this chapter. 

~ray he ,ol<! "t pri- S:i-:c. 833. If, upon the application for an order of salt:', or upon a 
vate ""-1". subsequent applieation for that purpose, it appears to the commis

sioner that it would be for the interest of the estate, he may order that 
the executor or administrator may sell all the personal property of the 
estate or any article thereof at private sale. If any articles of personal 
property han! been specially bequeathed, they are to be exempt from 
the oper:ttion of !he order of sale so long_as any property of the estate 
not. speemlly den;ed or bequeathed remams unsold or appropriated to 

. th,1 purposes "P.ecitied in section eight hundred and sixty-eight. 
m,;\_h'i:!, n;:',\.r':t;;;,~;; :;Ee. 834. '\\ hen the proeeecfa of the sale of personal property have 
wt;-ia11,- ,1,"-;"•,L been exhausted, and the charges, expenses, and claims specified in sec

tion eight hundred and thirty-one have not all heen satisfied, the exec
utor or administrator shall sell the real propertv of the estate. or so 
mueh therPof as may be nece1-<sary for that purpose. If any of sueh 
real propertJ- hin-e been specially devised, it shall be exempt from the 
operation of the order of :-:ale in the -;ame manner as personal propertv 
specially bequeathed. • 
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SEC. 835. The petition for the order of sale of real properb' shall Petition for order of 
.J sale of real proper!\·. 

state the amount of the sales of personal property, the charges, • 
expenses, and claims still unsatisfied, so far as the same can be ascer-
tained, a description of the real property of the estate, the condition 
and probable value of the different portions or lots thereof, the amount 
and nature of any liens thereon, the names, ages, and residence of 
the devisees, if any, and of the heirs of the deceased, so far as known. 

SEc. 836. Upon the filing of the petition a citation shall issue to the Citatio_n to heirs 
d€visees and heirs therein mentioned and to all other"' unknown if a

nd 
devisees to show , u , cause. 

any such there be, to appear at a time therein mentioned, not les~ than 
thirty days after the service of such citation, to show cause, if any 
exist, why an order of sale should not be made as in the petition 
prayed for. 

SEC. 837. Upon an heir or devisee known and resident within the Service of citation. 

district such citation shall be served an<;l returned as a summons, and 
upon an heir or devisee unknown or nonresident it may be served by 
publication or posting, or both, not less than four weeks, or for such 
further time as the commissioner may prescribe. When s~rvice is 
had by posting, the citation shall be posted at not less than three 
publie places within the precinct, one of which shall be the _post-office 
nearest to the place where the decedent resided at the time of his 
death. When service of the citation is made by publication or post-
ing, there shall be given with it a brief description of the property 
described in the petition. 

SEC. 838. If, upon the hearing, the court find that it is necessary Hearing and orde 

that the real property, or any portion thereof, should be sold, it shall oisaie. 

make the order accordingly, and prescribe the terms thereof, whether 
of cash or credit, or both; and if such property can not be divided 
without r,robable injury and loss to the estate, it may order that it, or 
any specific lot or portion thereof, shall be sold wholly, whether other-
wise necessary or not. -""11111( 

SEc. 839. Upon the order being made, the executor or administrator Si_lle, how made; se

shall sell the property therein specified upon the terms directed and :~~%. tor purchase 

in the manner herein otherwise provided. Such sale shall be made in 
the same manner as like property is sold on execution: Provided, 
lwweve,·, The commissioner may, if thought best, order said property 
to he sold on the premises. When the sale is upon credit tbt, exemtor 
or administrator shall take the note of the purchaser for tlrn purchasn 
money, with a mortgage upon the property to secure the payment 
thereof. 

SEC. 840. Within ten days after the sale of real property the cxel'- Rt'turn or , .. ie. and 

utor or administrator shall make a return of his proceedings concern- obJectionK 
th

ereto. 

ing such sale. Upon such return any of the persons cited to appear 
on t~e application for the order of sale may file his objections to the 
confirmation of such sale. 

SEc. 841. Upon the hearing the court shall confirm the sale and 6~~
1
~ 0 .f~he~",~: 

decree that the executor or administrator make a conveyance to the cated. 

purchaser, unless it appear that there were irregularities in the sale, 
or that the sum bidden for the property is disproportionate to the 
value thereof, and that a sum exceeding such bid at least ten per 
centum. exclusive of the expenses of a new sale, may be obtained 
therefor, in either of which cases the court shall make an order vaca-
ting the sale and directing that the property be resold; and upon such 
second sale the property, or any specific portion or lot thereof, ordered 
to be resold shall be sold as if no previous sale had taken plaee. In 
case no objections are made to the confirmation of the sale as provided 
in the section last preceding, the court shall nevertheless examine the 
proeeedings concerning such sale, and, if it appear proper, may make 
the order of resale provided for in this section in the same manner and 
with like effect as if objections had been filed thereto. 

VOL XXXI--30 
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an~:c~;~,tek':,c\0ii,~~~: SEC. 8±2. A conveyance executed by an executor or administrator 
of. shall set forth the date of the order directing the sale, and the book, 

number thereof, and page containing the same, and the date of the 
order confirming the sale and directing the conveyance, and the book, 
number thereof, and page containing the same, and the title of the 
court making such orders, and shall operate to convey all the estate, 
right, and interest of the testator or intestate in the premises at the 
time of his death. 

Whm real property SEC. 8±3. ",.hen a testator shall have specially bequeathed any spe-
i::;;c;,\i::'.1<1 1

" pay cific article of personal property, or given any legacy by will, and 
there shall not be sufficient personal property, besides snch specific 
article or the value of such legacy, to pay the funeral charges, expenses 
of administration, and claims against the estate, the executor or admin
istrator shall obtain an order to sell the real property sufficient to make 
up the deficiency, in the manner herein before provided. 

Sale of property un- SEC. 8±±. ,Yhen the testator shall make provision in his will :for the 
derwill. h f h sale or disposition of all or any particular portion of is estate, or t e 

payment of funeral charges, expenses of administration, or of claims 
against the estate, the property so appropriated may be sold or dis
posed of as directed by the executor or administrator with the will 
annexed, without an order of the court therefor; but he shall be bound 
to conduct the sale and make a return thereof in all respects as if it 
were made by order of the court, unless there are special directions in 
the will wncerning the manner and terms of sale, in which case he 
shall be governed by such directions in such respects. 

Proceeding in_case SEC. 8±5. If the provision made by the will or the property thereby 
f;~fiifJ?~~tpropnatect appropriated be insufficient for the purpose intended, the remaining 

portion of the estate may be sold for that purpose, according to the 
provisions of this chapter. 

_Bequests a11d Iei;a- SEC. 8±6. The property, real and personal, given by the will to any 
~;;;;,~•hen liable tor dedsee or legatee is liable for the payment of the funeral charges, 

expenses of admini,,;tration, and of claims against the estate; and if 
there he more than one such devisee or legatee, then in proportion to 
the value or amount of the several devises and legacies; except that 
specific de,·ises and legacies shall be exempt from such liability, if such 
appear to ha,·e been the intention of the testator and there be other 
su~eient {!roperty to satisfy such charge;", expen~es, and claims. 

sale or rnntmct for SEc. 8± i. If the deceased was, at the time of his death, a party to a 
~~:;P~~~r~'.hase 01 reul eontr:l<'t for the purchase of real property, his interest in such real 

• pro1wrty by virtue of such contract may he sold in the same manner 
as if such contract had been executed in the lifetime of the deceased, 
hy a l;onveyanee to him of such property according to the legal effect 
and terms of such <·<mtrad. 

:-:ale rnbjPet t,, pn;-- Si:c. 8±8. If tlwre he any payments due, or to become due, on such 
m,•uts to be made ou t h d f th d d 1 • d b" t th contract. <'ontrae , to t c ven or o e ecease , sa e 18 ma e su Jee ereto, 

and hefore the :-iarne ean he confirmed, or the contract assigned to the 
purehase1;, tueh pun·_has~r shall execute an undertaking, with one or 
more sufficient :,;uret1es 111 an amount not less than double the value of 
all thP payment,-, then d_ne or to become ~~e, for the benefit of whom 
it ma\· ,·oneem. to he VOid upon the condition that such purchaser will 
make· all sw·h payments according to the terms of such contract, and 
indernnifr tlw exeentor or administrator or others whom it may con-
1·ern, again,-;t all damage> cos.ts, and expenses by reason of any· cove
nant or ag-rePment <"ontamed rn such contract . 

. \•si,i;nment oi ,-0 u- SEC. :-i±!I. The ordPr of confirmation of such sale shall direC't the 
tra~t arnl .-fkct there- l · • k -• f h • 
of. ex(•1·utor or :H numstrator to ma e an assignment o sue contract to 

tbP purdrnsn. whieh assignment shall vest in the purchaser, his heirs 
and a:-;sign,-. all thP estate, right, and interest of the deceased at the 
time of his death in sueh real property, and give to the purchaser the 
same riahts and remedies against the vendor thereof as the deceased 
would h.'lve had or been entitled to if living. 
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SEC. 850. 1£ the deceased left any property, real or personal under Order to redeem 

d d'd d • • 'd f h , ' mortgaged propertv mortgage, an I not ense or pron e or t e redempt10n of the • • 
same by will, the commissioner, upon the application of the executor 
or administrator, or the application of an heir or creditor, or other 
person interested in the estate, may order the executor or administra-
tor to redeem such property out of the proceeds of the other personal 
property, if it appear that such redemption would be for the interest 
of the estate, and not prejudicial to creditors. 

SEC. 851. If, upon such application, such redemition be deemed not Ortrd er fodr the sale of 
• d' t th • • h ll h mo gage propertv. proper or mexpe ien , e comm1ss10ner s a or er sue property to • 

be sold in like manner and with like effect as is provided in other cases 
of the sale of real property by this chapter; and the conveyance to 
the purchaser shall operate to convey to him all the estate, right, and 
interest which the deceased would have had in the property had not 
the same been mortgaged by him. • . 

SEC 852 Ten days before making an order for the application of Application of pro-• • ceeds of sale. 
the proceeds of such sale, the mortgagee or other person to whom the 
debt which is secured by such mortgage is payable shall be cited to 
appear and show the amount of his debt, and make his objections, if 
any, to the report of the expenses of the proceeding and sale as 
claimed by the executor or administrator; and thereupon the court 
shall order that the proceeds of the sale be first applied to the payment 
of the proper expenses of the proceeding and sale, and secondly, to 
the satisfaction of such debt, and the residue, if any, in due course of 
administration. 

SEc. 853. The three sections last preceding shall not be construed to ro~i:OOm~,r/g~~~ 
include a mortgage which has been foreclosed, or upon which a suit commenced for 

8

that 
has been commenced for foreclosure before the application for the purpose. 

order of redemption or sale is made, nor to any other lien arising upon 
judgment or decree given against the deceased in his lifetime. 

SEc. 854. If the debt secured by the mortiage mentioned in section h;~-~~~i~6,?J_110 t due, 

eight hundred and fifty be not due at the time of the making of the 
order for redemption or application of the proceeds of.s»le, the party 
to whom it is payable shall be entitled to receive in satisfaction thereof 
such sum as may be ascertained to be equal to the present value 
thereof. 

SEC 855 The order of confirmation of sale in this chapter men- Effect of " rder con• • • • <·onllnnlng 1111le. 
tioned is conclusive as to the regulality of the sale and no further. 
All purchases of the property of the estate by an executor or admin-
istrator, however made, whether directly or indirectly, are prohibited, 
and if made are void. 

SEC. 856. Whenever the assets of the estate are insufficient to sat- co!~~-~~~~ent0t,~t~ 
isfy the funeral charges expenses of administration, and the claims ment8ofthedecease<I. 

against the estate, and the deceased shall in his lifetime have made or 
suffered any conveyance, transfer, or sale of any property, real or 
personal, or any right orinterest therein, with intent to delay, hinder, 
or defraud creditors, or when such conveyance, transfer, or sale has 
been so made or suffered that the same is void in law as against cred-
itors, or when the deceased in his lifetime has su:fferedt ~onsented, or 
procured any judgment or decree to be given aJ$3inst him with such 
mtent or in such manner as to be likewise void, It is the duty of such 
e~ec!ltor or adminstrator to make application by petitio~ to the com-
m1ss10ner for leave to commence and prosecute to final 3udgm~nt or 
decree the necessary and proper actions or proceedings to have such 
conveyance, transfer, sale, or judgment declared void, and the property 
affected therebv discharged from the effect thereof. orct 11 . 

S • . . . h . • th t er a owmg pro-
EC. 851. If upon the application 1t appear to sue COillIDISSIOner. a ceedings to 'l"aC'ate. 

the asse~ a~e insufficient for the purposes specified in th~ last section, 
and that It IS probable that the conveyance, ~nsfer, o~ Ji1dgme!1t was 
made, suffered, consented to, or procured with the mtent O!' m ~he 
mancer specified in the last section, he shall make the order directmg 
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the proceedings to be commenced and prosecuted as to any or all of 
the matters alleged in the petition and necessary to supply the defi-
ciency in the assets. . . 

Disposition of prop- SEC 858 The troperty recovered bv means of any proceedma ln 
erty recovered on • • • • ., Id d • te 
B11ch proceedings. pursuance of the ast two sections 1s to be so an appropria to 

1mpply the deficiency mentioned in section eight hundred and fifty
six in the same manner as other like property; but the 1ight to or 
interest in the smplus, if any, remains as if such proceeding had not 
been allowed or commenced. • 

CH.APTER EIGHTY-SIX. 

OF THE ACCOUNTS OF EXECUTORS AND ADMINISTRATORS. 

Sec. 
859. When filed and what to contain. 
860. Proceeding if administrator neglect 

to file account. 
861. Order for the p&Y1;llent of expenses, 

charges, and claims. 
862. Final account, when filed and what 

to contain. 
863. Objections to final account, by 

whom, and when made. 
864. Decree ur.n final account Sll{·. effect 

thereo. 

Sec. 
865. Administrator chargeable with 

amount of inventory. 
866. For what administrator responsible. 
867. Expenses and compensation of ad-

ministrator. 
868. Same subject. 
869. Amount of compensatiou. 
870. Proceeding in case of neglect to file 

final account. 
871. Administrator may compound for 

debt due estat.e. 

When:llledand "·hat SEC. 859. An executor or administrator shall, within six months 
to contain. from the date of the notice of his appointment, and every six months 

therea~r until the administration 1s completed and he is discharged 
from his trust, render an account, verified by his own oath, and fife 
the same with the commissioner, showing the amount of the money 
received and expended by him, from whom received and to whom 
paid, with the proper vouchers for such payments, the amount of the 
claims presented against the estate and allowed or disallowed and :he 
name of the claimants of each, and any other matter necessary to show 
the condition of the affairs thereof. 

~Ing if ad- SEc. 860. An executor or administrator who shall fail to file an 
mintstrator neglect to t • d • th l t t" ...___ • d b • • llleaccount. accoun as reqmre m e as sec ion may ~ require y a citation 

or ordered by a commissioner to appear and do so, either upon ihe 
application of an heir or creditor, or other }?0rson interested in the 
estate, or without it. If the executor or admmistrator refuses or neg
lects to appear when cited, or to file the account as required, he may 
be punished as for a contempt, or by warrant of the commissioner be 
committed to close custody m jail until he consent to do so. 

Order ffor the pay- SEC. 861. Within thirtv days after the filing of the first semiannual 
ment O cxpen..,., t d t h ,: 1 t th ft h ; • charges, and claims. accoun , an a eac semiannua accoun erea er, t e comnuss1oner 

shall ascertain and determine if the estate be sufficient to satisfy the 
daims allowed by the executor or administrator, within the first six 
months or any succeeding period of six months thereafter, after the 
date of the notice of his appointment, after paying the funeral charges 
and expenses of administration; and if so, he shall so order and direct; 
but if the estate be insufficient for that purpose, he shall ascertain 
what per centum of such claims it is sufficient to satisfy, and order 
and direct accordingly. 

Final account, when SEC. 862. When the estate is fully administered it shall be the duty r~r;;. "nd 
what to POil- of the executor or administrator to file his final account. Such account 

shall be verified and contain a detailed statement of the amount of 
money received and expended by him, from whom received and to 
whom paid, and refer to the vouchers for such payment-;, and the 
amount of money and property, if any, remaining unexpended or 
unappropriated. Upon the filing of the final account, the commis-
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sioner shall make an order directing notice thereof to be given in the 
i;&me manner as the notice of an appointment of an executor or admin
istrator, and appoint a da:r not less than sixty days subsequent there
after for the hearing of objections to such final account and the 
settlement thereof. 

469 

SEC. 863. An heir, creditor, or other person interested in the estate Objections to final 

b f th d • d f h h • d l account, by whom may, on or e ore e ay appomte or sue eanng an sett ement, and when made. ' 
file his objections thereto, or to any particular item thereof, specify-
ing the particulars of such objections; but no creditor shall be allowed 
to object to such account whose claim has been satisfied, as allowed by 
the executor or administrator or established by judgment. 

SEC. 864. Upon the hearing the court shall give a decree allowing Decree upon final 
or disallowing the final account, either in whole or in part, as may be fi';~~:J~ and effect 

just and right; and such decree in any other action or proceeding 
between the parties interested or their representatives 1s primary 
evidence of the correctness of the account as thereby allowed and 
settled. 

SEc. 865. An executor or administrator is chargeable in his account hAdmibfstra~or 
with all the property of the estate which may come into his posses- ~~c!"J"ni~r in;,e::i~;y.~ 
sion, at the value of the appraisement contained in the inventory, 
except as in this chapter otherwise provided. . 

SEC. 866. He shall not make profit by the increase in value of the t ~or what a.tyiinis
property of the estate, or suffer loss for the decrease in value or the ra or respon., e. 

destruction thereof, witliout his fault; and if any of the property of 
the estate sell for more than its appraised value he shall account for 
the excess, and if any such property sell for less than its ap_praised 
value he shall not be responsible for the loss, unless occasioned by his 
fault. He shall not be accountable for the debts due the estate if it 
appear that they remain uncollected without his fault. He shall not 
purchase any claim against the estate which he represents, and if he 
satisfies any such claim for less than its nominal value he is only 
entitled to charge in his account the sum actually paid. 

SEc. 867. An executor or administrator shall be allowed, in the set- Expet_nsesfandd c
1
°~-. . d . h pensa 10n o a m ms-tlement of hIS account, all necessary expenses mcurre m t e care, trat.or. 

management, and settlement of the estate, including reasonable attor-
ney's fees in any necessary litigation or matter requiring legal advice 
or counsel. For his services he shall receive such compensation as 
the law provides; but when the deceased, by his will has made special 
provision for the compensation of his executor, such executor 1s not 
entitled to any other compensation for his services unless he shall, 
within ten days after his appointment, subscribe and file with • the 
commissioner a written declaration renouncing the compensation pro-
vided by the will. 

SEC. 868. Notwithstanding the provision in the will for the com- Samesubject. 

pensation of an executor, if the estate be insufficient to satis!Y the 
claims against it, the commissioner· shall reduce such compensation, so 
far as may be necessary to satisfy such claims, to an amount equal to 
what the executor would have been entitled to if no such provision 
had been made. 

SEc. 869. The compensation provided by law for an executor or an sa~~untofcompen

administrator is a commission upon the whole estate accounted for by 
him, as follows: 

First. For the first thousand dollars, or any less sum, at the rate of 
seven per centum thereof; 

Second. For all above that sum and not exceeding two thousand 
dolla!3, at the rate of five per centum thereof; . 

Th1rd. For all above two thousand and not exceedmg four thousand 
dollars, at the rate of four per centum thereof; 

Fourth. For all above the last-mentioned sum, at the 1-ate of two 
per centum thereof. 
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Proceeding in <"as:e 
of neglect to file final 
account. 

Administrator may 
compound for debt 
due e~tate. 
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In all cases, such further compensation as is just and reasonable may 
be allowed by the commissioner for any extraordinary and unusual 
ser·dces not ordinarily required of an executor or administrator in the 
discharge of his trust. 

SEc. 870. _Before the time appointed for the hearin~ and settlement 
of a final account the executor or administrator shall file with the com
missioner a copy of the notice thereof, with the proper proof of its 
publication or posting as directed. An executor or administrator who 
shall fail to file his final account as provided in section eight hundred 
and sixty-two may be proceeded against in like manner and with like 
effect as provided in section eight hundred and sixty in case of failure 
to file a semiannual account. 

SEc. 871. ·whenever a debtor of a deceased person is unable to pay 
all his debts, an executor or administrator, by an order of the com
missioner, may compound with him and give him a discharge upon 
receiving a fair and just proportion of his effects; but if such com
pounding is procured or produced by the fraudulent representations 
or conduct of _uch debtor, such payment shall only operate to dis
charge a like amount of the debt. 

Sec. 
872. 

873. 

874. 

875. 

876. 

87i. 

878. 
8i9. 

CHAPTER EIGHTY-~EVEN. 

OF THE PAYMENT OF CLAIMS AND CHARGES. 

Order of payment of charges and 
claims. 

Proceeds of real property to be ap
plied in satisfaction of lien. 

How judgment or decree satisfied 
when given in lifetime of deceased. 

If estate insufficent, payment to be 
in proportion. 

Funeral charges, who may incur 
and when allowed. 

Administrator may retain compen
sation and expenses. 

Debts not clue or contingent. 
Administrator liable to ereditor per

sonally, when. 

Sec. 
880. Distribution and payment of lega

cies. 
881. When real property discharged from 

administration. 
882. Application of heir or other person 

for share of estate. 
883. Notice and proceedings thereon. 

1 884. Qualification of sureties in under-
• taking, and costs. 

885. Application for decree to refund. 
886. Proceedings thereon, and how de

cree enforced. 

Order of payment of SEC. 872. The c-haro-es and c-laims against the estate which have heen 
charges anrt claims. presented and allowed, or presented and disallowed hut subsequently 

established by jml~ment within the first six months after the date of 
the notice of appomtnH'nt of the executor or administrator, shall be 
paid in the following order. and those presented and allowed or estab
Ii,-hed in like manner with eaeh suc-ceeding period of six months there
after during the continuanc-e of the admimstration in the same manner: 
First, funeral eharges: second, taxes of whatever nature due the United 
Statps; third, expenses of last sickness; fourth, all other taxes of what
enr natnrP; fifth, debts preferred by the laws of the C' nited States- sixth 
dehts w~ieh at ~he death of t_he decea~ed were a l~en _upon his p;operty 
':r any nght or mterest therem ac-cordmg to the pnonty of their several 
l wn,-:. seventh, debts due.employee of ~ecedent for wages earned within 
the rnnety days immediately precedmg the death of the decedent; 
eighth. all other daims again,-t the estate. 

f'l"l)C~eils of real ~. , q-3 Th f • b · bd" • • • h propem- to_be applied :-,~c .___ , , . e pre erence gi,en y su 1v1s10n s1xt of the last 
m ,nmfoc11on of hen. sect1~m :-:ha!l extend only to the proceeds of the ~roperty upon which 

the he_n ex1,-ts. and as t? such_ proc-eeds s1;1ch debt 1s to be preferred to 
any of the ela;;;ses mentwned m such sect10n other than the taxes upon 
sueh property. 

d!ie':,ili~re.'t';;hi~ SEc. 8,±. I~ su~h c~~ht_ has been. established by judgment against 
rven in lifetime ot the deceased m his lifetime. ,;;ueh Judgment, if the proceeds of the 

eceasert. personal property be not suffieient to satisfy it, may, in the discretion 
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of the commissioner, be either satisfied from the proceeds of the sale 
of the property by the executor or administrator upon which it is a 
lien, or enforced by _e~ecution ~gainst such property. · Such sale by 
the executor or admimstrator discharges the property from the lien of 
the judgment, but the same attaches to the proceeds thereof, after 
deducting therefrom too expenses of sale. 

471 

SEC. 875. Exce~t as specially provided in the last three sections, if Ifestateinsuff}cient, 
th ta h • • t t ll h 1 • d h f pavment to be m pro-e es te e msu Cleo o pay a t e c aims an c arges o any one portion. 
class, payable within any period of six months during the administra-
tion, as provided in section ei$'ht hundred and seventy-two, each 
creditor of such class shall be paid in proportion to the amount of his 
claim, and not otherwise. 

SEC. 876. The .executor named in the will, or if there be none, or if Funeral charges 

he do not attend to it, then the husband, widow, or next of kin, in the ;~~n ~~i,;~J_ur and 

order herein named, are authorized to iqcur funeral charges on account 
of the estate in the burial of the deceased before administration of the 
estate is granted, and the burial of the deceased may be in a manner 
and at a cost according to his circumstances and condition in life; but 
no funeral charges, except those necessary to give the deceased a plain 
and decent burial, shall be allowed out of the estate where the assets 
are not sufficient to satisfy all other claims against it, including the 
legacies and devises, if there be any. 

SEc. 877. The executor or administrator may retain in his hands in A<!,ministrator IJ!.RY 
. . ' retam compensation preference to any claim or charge agamst the estate, the amount of and expenses. 

his own compensation and the necessary expenses of adm1mstration. 
SEc. 878. A debt due and payable is not entitled to preference over co~tt~;:tt due or 

one of the same class not due if the latter be presented within the . 
same period. A debt not due, whether contingent or absolute, upon 
being presented shall, if absolute, be satisfied by the payment of such 
sum as the commissioner may prescribe by order to be equal to its 
present value, and if contingent, by the payment into court for the 
benefit of the creditor, subject to the contingency, of a sum, to be 
ascertained in like manner, equal to its present value. 

SEC. 879. When, upon the filing of a semiannual account, an order 
11

Wbh
1 

enadmid"n
1
istrator 

• d d te • • d "b" b t f t 1· bl a e to ere tor per-IS ma e e rmmmg an prescn rn~ t e amoun . o asse s app 1ca e sonally. 

to the claims then presented, as provided in section eight hundred and 
sixty-one, thereafter the executor or administrator is personally liable 
to each creditor included in such order for such amount. 

SEC. 880. If all the charges and claims shall have been satisfied upon rnstr!butlon nnd 

h fi d. . . th f h pavment of legaci~•-t e rst 1str1bution of the assets, or as soon erea ter as t ey may • 
be, the commissioner shall direct the payment of legacies and the dis-
tribution of the remaining proceeds of the personal property among 
the heirs or other persons entitled thereto. 

SEc. 881. The real property of the deceased is the property of those ai"!~!~~d"\~:;re;l 
~ whom it descends by law or is devised by will, su1?Ject to the J>?S~es-ministration. 

s1on of the executor or administrator, and to be applied to the satisfac-
tion of claims a~ainst the estate, as by this chapter provided; but upon 
the settlement of the estate and the termination of the administration 
thereof so much of such real property as remains unsold or unappropri-
ated is discharged from such possession and liability without any order 
or decree therefor. But if there be any surplus of the proceeds of sale 
of suc_h real P1:0f>C:rty, or any part thereof, the commissioner shall order 
and direct a d1str1bution of such surplus among those who would have 
been entitled to such land if the same had not been sold. 

SEC. 882. At any time after the filing of the first semiannual account Apphlication of hfeir 
h . . . . b ti"ti" or ot er person or any eir, devisee, or legatee may apply to the commissioner Y pe on share of est11te. 

for an order that he have the possession and rents and profits thereof 
of the portion of the real properyy to which h~ D?ay ?8 entitled, and 

. that payment be made to him of his legacy or distnbut1ve share of the 
persona] property of such estate, as the case may be. 
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Xotic•cancl prcX'eed- SEC. 883. :Kotice of the application shall be given to the executor or 
ings 

th
m

0
n administrator thirty days before the time at which it is made. If 

upon the hearing it appear that the estate is but little in debt, the 
commissioner may, in his discretion, grant the petition or some part 
thereof upon the condition that such applicant file with the commis
sioner, within a time in the order specified, ao undertaking, with one 
or more sufficient sureties, for the benefit of whom it may concern, in 
a sum double the value of such real property, legacy, or distributive 
share, to be void upon the condition that such heir, legatee, or devisee 
will pay, when required, his portion toward satisfying any claim 
against the estate. 

Q u_ali_fication of SEC. 884. The sureties in such undertaking shall have the same qual-
suretu,s m nndertak- 'fi • t· • b 'I t d h 11 • t'f b f th ing, and eosts. 1 cat10ns as sure 1es rn a1 upon arres , an s a JQ.S 1 y e ore e 

commissioner in like manner. The costs of the proceeding shall be 
paid bv the applicant. 

Application for dt- SEc: 885. If after the giving of such undertaking it shall become 
cree to refund. 

necessary, to satisfy any claim against the estate, to require the pay 
ment of all or any part of the sum therein specified, it shall be the 
duty of the executor or administrator to apply by petition to the com
missioner for a decree to that effect. Notice of the application shall 
be gi,·en to the party filing the undertaking twenty days before the 
time at which the application is made. 

Proceedings there- SEc. 886. If upon the hearing it appear necessary and proper that 
on, and how decree d d • • h 11 d d 
enforced such payment shoul be ma e, the comm1ss10ner s a ecree accor -

:'.\",·xt of kl11 \1, h·· 
£'Uardiari. 

Commissioner toil p
point g,1arrlian. 

ingly, specifying therein the amount to be paid, and within what time; 
and if the amount be not paid within the time specified, the decree 
may be enforced against such party and the sureties in the undertaking, 
by execution, in the same manner as a judgment in the district court. 

CHAPTER EIGHTY-EIGHT. 

OF GUARDIANS AND WARDS. 

See. 

88,. Xext of kin to be guardian. 
888. Commissioner to appoint guardian. 
889. Who to nominate guardian. 
890. Powers and duties of guardian. 
891. Bond of guardian. 
892. Testamentarv guardian. 
893. Bond of testamentary guardian. 
89-t Guardian in judicial proceedings. 
895. t.uardians for insane persons, et<:!. 
896. t.uardian for in8llne person. 
89,. Powers and ,lutieH of guardians of 

in~ane person. 
898. Guardian for spemlthrift. 
8!¥.l. Order of notiee to he filed with the 

clerk of ,listrict court. 
!JOO. Allowance for defense of ward. 
!l01. Guardian for spendthrift, powers 

an•! 1luties. 
!l02. Pavment of ,lebtR in settlement of 

aecounts. 

Sec. 

903. 
904. 

905. 

906. 
907. 
008. 
909. 

!HO. 

911. 
912. 
918. 
914. 
915. 
916. 
917. 

Management of ward's estate. 
Inventory and appraisal of tbe 

ward's estate. 
Management and investment of 

property. 
Removal or resignation of guardian. 
Marriage of female ward. • 
New bond. 
Action against suretiel'I on guardian's 

hond. • 
Pro .. eedingR in cai,e of Fuspected em-

bezzlement. 
Guardians for nonresident minors. 
Powers and duties of such guardians. 
Bond of. 
First guardianship exclm•iw. 
Expense;, and compensation. 
Joint account. 
"Insane person" and "spendthrift" 

defined. 

SEc. 887. Whenever it become;; the duty of a commissioner to appoint 
a guardian for a minor, the relatives of such minor, whether male or 
frmale. upon application to the commissioner, shall in all cases he 
appointed, the nearest relative having precedence: Pr01,-ided Said 
appl_icant shall be of_goo~ moral _character and be otherwise competent 
to d1seharge the duties of guardian to such ward. 

Si::c. 888. The commis:c;i~ner for each p1:eci11ct, w~en it shall appear 
to him necessary or convement, may appomt guardians to minors and 
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others being inhabitants or residents m such precinct, and also such as 
shall reside without the district and have anv estate within the same. 

SEc. 889. If the minor is under the age of fourteen years the com- Whf? to nominate 
missioner may nominate and appoint his guardian, and if he be above guaroian. 

that age he may nominate his own guardian, who, if approved by the 
commissioner having jurisdiction of the estate, shall be appointed 
accordingly; and if the guardian nominated by such minor shall not be 
approved by such commissioner, or if the minor shall reside without 
the district, or if, after having been cited by the commissioner, he shall 
neglect to nominate a suitable person, the commissioner may nominate 
and appoint the guardian in the same manner as if the minor were 
under fourteen years of age. 

~~c. 890. Ev~ry guardian so appointed shall have the. custody and 0 /~~idia~~d duties 
tmtion of the mmor and the care and management of his estate, and 
shall continue in office until the minor shall have arrived at the age of 
twenty-one years, or until the guardian shall have been discharged 
according to law: Provided, however, The father of the minor, if living, 
and in case of his death the mother, while she remains unmarried, 
being themselves respectively competent to transact their own business, 
shall be entitled to the custody of the person of the minor and to the 
care of his education. 

SEC. 891. Every such guardian shall give bond, with surety or Bond of guardian. 

sureties, to the United States, in such sum as the commissioner may 
order, with conditions as follows: 

First. To make a true inventory of all the real estate, and of all 
goods, chattels, right.'3, and credits of the ward that shall come to his 
possession or knowledge, and to return the same to the commissioner 
at such time as the latter may order; 

Second. To dispose of and manage all such estate and effect.'3 accord
ing to law and for the best interest of the ward, and faithfully to 
discharge his trust in relation thereto, and in relation to the custody, 
education, and maintenance of the ward; 

Third. To render, on oath, an account of the property in his hands, 
including the proceeds of all real estate sold by him, and of the man
agement and disposition of all such property, within a year after his 
appointment, and at such other times as the commissioner shall direct; 

Fourth. At the expiration of his trust, to settle his accounts with 
the commissioner or with the ward or his legal representatives, and to 
pay and deliver over all the estate and effects remaining in his handsi 
or due from him on such settlement, to the person or persons who shal 
be legally entitled thereto. T 

SEc. 892. Every father may, bv his last will in writing, appoint a gua;ifa~~mentary 

guardian or guardians for any of his children, whether born at the time 
of m~ng the will or afterwards, to continue during the minority ?f 
the child or for a less time. And every mother may, by her last will 
in writing, appoint a guardian or guardians for any of her childre!1, to 
continue aurmg the minority of the child or for a less time: Prf!mded, 
The father of such child or children is dead and has not appomted a 
guardian, or whenever, by judgment of divorce between such father 
and mother, the custody of such child or childre_n nas been awarded to , 
the mother; and every such testamentary guardian shall have the same 
powers and perform the same duties with regard to the person and 
est.ate of the ward as a guardian appointed by the comm~ssio~er: Pro-
1.,•ided, Nothing in this section shall be construed to deprive either the 
surviving father or mother of the custody of the person of h!s or her 
children, such surviving parent being competent to transact his or her 
own business. 

SEc. 893. Every such testamentary guardian shal! give bond in l~ke ta~;~a::{ia~~tanun
manner and with like conditions as is before reqmred of a guardian 
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appointed by the commissioner:· Provided, ,Yhen the testator in a 
will appointing the guardian shall have ordered or requested that such • 
bond shall not be given the bond shall not be required, unless from a 
change in the situation or circumstances of the guardian, or for other 
sufficient cause, the commissioner shall think proper to require it. 

Guardian in judi- SEC. 894:. Nothmg contained in this chapter shall impair the power 
rial proceedings. of the district court or courts of a justice of the peace to appoint a 

guardian to defend the interests of any minor impleaded in such courts 
or interested in any suit or matter ther~in pending, ?Or their power to 
appoint or allow any person as next friend for a mmor to commence, 
prosecute, or defend any suit in his behalf. 

Guardians for in- SEc. 895. Commissioners in their respective precincts shall have 
M.ne persons. etc. • d • k d d t f power to appomt guar ians to ta e care, custo y, an managemen o 

the estates, real and personal, of all insane persons, idiot's, and all who 
are incapable of conducting their own affairs, and the maintenance of 
their families and the education of their children. 

Gnardianforinsane SEc. 896. ,vhen the relatives or friends of any insane person, or 
person. anv other persons inhabitants of the precinct in which such insane 

person resides, shall apply to the commissioner by petition in writing 
to have a guardian appointed for him, the commissioner shall cause 
notice to be given to the supposed insane person of the time and place 
appointed for hearing the case, not less than ten days before the time 
so appointed; and if, after a full hearing, it shall appear to the com
missioner that the person in question is incapable of taking care of 
himself, the commissioner shall appoint a guardian of his person and 
estate, with the powers and duties hereinafter specified. 

Powers _and dut!eS SEC. 897. Every guardian so appointed for an insane rerson shall 
uf guardums of m- h h d d f h f h d d ,,me person. ave t e care an custo y o t e person o t e war an t e manage• 

ment of all his estate, and he shall give bond to the United States in 
like manner and in like conditions as is before prescribed with respect 
to the guardian of a minor, excepting that the provision relating to 
the education of the ward shall be omitted in the condition of the bond. 

Guardian forspenct- SEC. 898. ,vhen any person, hy excessh·e drinking, gaming, idle-
th

rift. ness, or debauchery of any kind, shall so spend, waste, or lessen his 
estate as to expose himself or his family to want or suffering, the com• 
missioner for such precinct of which sueh spendthrift is a resident or 
inhabitant shall cause notice to be given to such supposed spendthrift 
of the time and place appointed for hearing the case. not less than ten 
davs before the time so appointed; and if, after a full hearing, it :;;hall 
appear to the commissioner that thc, person complained of comes within 
the de_seription contained in this section, he shall appoint a guardian 
of ~i~ person and estate. with the powers and duties hereinafter 
spee1tied. 

,,r,Jn ,,r notice to S.:c. 8!}!1. After the order of notke has heen issued, the commissioner 
be li!.·cl wi

th 1h
" h II f h t l fil l • tl ffi f h I • h <'ink nf <Iistric:t~onrt. s a causii a copy o t e same o ,e ec 111 1e o ce o t e c erk oft e 

district court, and if a guardian f<hall be appointed on such application, 
all <'ontracts, excepting for necessaries, and all gifts, sales, or trans. 
fers of real or personal estate made hy sueh spendthrift after sueb 
filing of the order of notice in the offiee of the district court, and before 
the termination of the guardianshir. shall be null and void. 

fr-*!,'.''.~r";;;;•;,/" M- SEC. HOO •. ,vhen a guar.di~n shal be appointed for an insane person 
or ,-.pendthrift, the comm1ss10ner ,-.hall make an allowance. to be paid 
hv the guardian, for all reasonable expemses incurred bv the ward in 
defending himself against the proceeding. • 

,;nar<lian ior,pen<l- SEC. wn. Every CJ'Uardian so appointed for a spendthrift shall have 
thnft. powers and rtn- h l • i'"' f th f h d d 
tks. t e care am em;toc y o e person o t e war an the management 

of all ~i,.; estate until the iuan!_ian ,-h:1ll !>e legally discharged; and _he 
,-.hall gn-e bond to the Umted :-;tates m hke manner and with like eon
dition a:- i,; before directed with respect to the guardian of an insane 
person. 
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SEC. 902. Everv guardian appointed under the provisions of this . Payment of debts 

h h 11 • 11. • d b d f h" d • • m settlement of ac-e apter s a pay a Just e ts ue rom 1s war out of his personal counts. 

estaw, if sufficient, and if not, out of his real estate, upon obtaining a 
license for the sale thereof, as provided by law; he shall also settle all 
accounts of the ward, and demand, sue for, and receive all debts due 
to him, or may, with the approbation of the commissioner, compound 
for the same, and give a discharge to the debtor upon receiving a fair 
and just dividend of his estate and effects, and he shall appear for and 
represent his ward in all legal actions and proceedings, unless when 
another per8on is appointed for that purpose aR guardian or next :friend. 

SEC. 903. The guardian shall also manage the estate of his ward :r.;inagement of 

frugally and without waste, and apply the income and profits thereof, wa 's estate. 

so far as may be necessary, for the comfortable and suitable mainte-
nance and support of the ward and his family, if there be any; and if 
the income and profits be insufficient for that purpose, the guardian 
may sell the real estate, upon obtaining a license therefor as provided 
by law, and shall apply the proceeds of such sale, so far as may be 
necessary, for the maintenance and support of the ward and his family. 

SEC. 904. Upon the taking of any mventory, as required by this P~1f:,_~1!~1h!~~a3,; 
chapter, the estate and effects comprised therein shall be appraised by estare. 
three suitable persons, to be appointed and sworn in like manner as is 
required with respect to the inventory of a deceased testator or-intes-
tate; and eve1·y guardian shall account for and dispose of the personal 
estate of his ward in like manner as is directed with respect to execu-
tors and administrators. 

SEc. 905. Commissioners in t)ieir respective precincts, on the appli- in~~~~; P~ 
cation of a guardian or any person interested in the estate of any ward, erty. 

after notice to all other persons interested, may authorize or require 
the guardian to sell and transfer any stock in the public funds, or in 
any bank, insurance company, or other corporation, or any other per-
sonal estate or effects held by him as guardian, and invest the pro-
ceeds of such sale, and also all of the moneys in his hands, in real 
estate, or in any other manner that shall be most for the interest of all 
concerned therein; and such commissioner may make such further 
order and give such directions as the case may require for managing, 
investing, and disposing of the estate and effects m the hands of the 
guardian. 

SEc. 906. ·when any guardian appointed either by a testator or by Removal or rl!lllgna-. . . h . . bl f d" Ihm of guardian. a commissioner shall become msane or ot erw1se mcapa e o ts-
charging his trust, or be unsuitable therefor, the commissioner, after 
notice to such guardian and to all others interested, may remove hill?-; 
and every guardian, upon his request, may be allowed to resign his 
trust when it shall appear to the commissioner proper to allow the 
same, and upon every such resignation or removal, and also u~n ~e 
death of any guardian, the commissioner shall appoint another m his 
stead. 

S~c. 907. The marriage of any female who is ~nder guardianshi~ as ~~age of female 

ammo~ shall operate as a discharge of her ~ardian; and the guar~n . 
of any msane person or spendthrift may be discharged by the comlllls-
sioner when it shall appear, on the application of the ward or other-
wise, that such guardianship is no longer necessary. . 

SEC. 908. The commissioner mav require a new bond to be given by :sew bond • 

any guardian, and mav discharge~ the existing sureties from future 
resP.Onsibility, in the like case and upon the like terms as are pre-
scribed with regard to execut-Ors or administrators. . . . 

SEc. 909. • No action shall be maintained against the sureties on any t(!~ti~nna~~~i~~~ 
bond given by a guardian unless it be commenced within thre~ years bond." 

from the time when such guardian shall be discharge~: Prm.n'ded,_ If 
at the time of such discharge the person entitled to brmg such act10n 
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shall be out of the district the action may be commenced at any time 
within three years after his return to the district. 

Proceedingsincascs SEc. 910. Upon complaint made to the commissioner by any guard-
of suspected embez- • b h d b d" h • t t d • ,1emen1. 1an or y t e war , or y any ere 1tor or ot er person m eres e 1n 

his estate, or by persons having claims thereto in expectancy, as heir 
or otherwise, agamst anyone suspected of having concealed, embezzled, 
or conveyed away any of the money, goods, or effects of the ward, the 
commissioner may cite and examine such suspected person and proceed 

' with him as to such charge in the same manner as is provided respect
ing persons suspected of concealing or embezzling effects of a deceased 
testator or intestate. 

re~~!~~~i~ non- SEc. 911. ·when any minor or other person likely to be put under 
guardianship according to the provision'! of this chapter sliall reside 
without the district and shall have any estate therein, any friend of 
such person, or anyone interested in his estate, in expectancy or other
wise, may apply to the commissioner of any precinct in which there 
may be any estate of such absent person, and after notice to all per
sons interested, to be given in such manner as the commissioner shall 
order, and after a full hearing and examination, if it shall appear 
proper the commissioner may appoint a guardian for such absent 
person. 

Powers and duties SEc. 912. Ever.v guardian appointed according to the provisions of 
of such guardians. 

Bond of. 

the preceding section shall have the same powers and duties with 
respect to any estate of the ward that may be found within the district, 
and also with respect to the person of the ward if he shall come to 
reside therein, as are prescribed to any other guardian appointed by 
force of this chapter. • 

SEC. 913. Every such guardian shall give bond to the United States 
in like manner and with like condition as is above provided with respect 
to other guardians, excepting that the provisions respecting the 
inventory, the disposal of the estate, and the account to be rendered 
by the guardian shall be confined to such estate and effects which shall 
come to his hands in the district, and that the provisions respecting the 
custody of the ward shall not be applicable unless the ward shall come 
to reside in the district. 

Px~\;;';i,f'" rd ianship SEc. 914. The guardianship which shall first be legally granted of 
any person residing without the district shall extend to all the estate 
of the ward within the sanH.'. and shall exclude the jurisdiction of the 
conunbsioner of any other preeinet. 

Expense• •rnd com- SEc. 915. Ever_v guardian :,;hall he allowed the amount of all his 
()(•n:-1ation. 

.lf,int R('('OUllt. 

reasonable expenses incurred in the execution of his trust, and shall 
abo haYe sueh compensation for his services as the commissioner 
before whom his aceount,., are settled shall consider just and reasonable. 
. Si,:c. H16. "·~ei! an aeeount _is re_nde~·ed hr two or more joint guard
ians. the comm1ss10ner may, m his d1scret10n, allow the same upon 
the oath of Riff one of them. 

,. ,i,l "~.'~~'.~St~;';';;:: SEc. 917. The words •• insane person,. are intended to include e,ery 
,1<-1in•·1J. idiot, (Wery person not of sotmd mind, m·ery lunatic and distracted 

p1m;~n; :ind the word "spendthrift". is i~tended to inclu~e any one 
who 1s hahle to he put under guardianship on account of excessive 
drinking, gaming, idleness, or debauchery: and these words ,;hall he 
so construed in all the pro,·isions relating to guardians and wards con
tained in thb code. 
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CHAPTER EIGHTY-NINE, 

OF THE 3ALE OF LANDS BY GUARDIAN, AND DISPOSITION OF PROCEEDS. 

Sec. 
918. When guardian may sell real prop-

erty of ward. 
919. Proceeds to be placed on interest. 
920. Application of proceeds. 
921. Investment of proceeds. 
922. Residue, when considered as real 

estate. · 
923. Petition for license to sell. 
924. Order to show cause. 
925. Service of order. 
926. When certificate of commissioners 

necessary. 
927. Bond of guardian. 
928. His oath. 
929. Notice of sale. 
930. License, how long in force. 

Sec. 
931. \Vhen foreign guardian may file copy 

of his appointment. 
932. When foreign guardian may be •li

censed to sell. 
933. Where proceedings may be insti-

tuted. 
934. Disposition of residue of proceeds. 
935. Costs, when to prevailing parties. 
936. Limitation of suits to recover estates 

sold by guardian. 
937. Certain irregularities not to avoid 

sale. 
938. Liability of guardian for misconduct. 
939. Sale, when not held void, although 

irregular. 
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SEC. 918. When the income of the estate of any person u'nder :rienguardianmay 
guardianship, whether as a minor, insane :person, or spendthrift, shall ~~~1 

property of 

be insufficient to maintain the ward and his family, his guardian may 
sell his real estate for that purpose, upon obtaining a license therefor 
and proceeding therein in the manner hereinafter provided. 

SEc. 919. When it shall appear upon the representation of any such tredcee_ds to be 
guardian that it would be for the benefit of his ward that his real P ac on interest. 

estate, or any part thereof, should be sold, and the proceeds thereof 
be put out on interest or invested in some productive stock, his guard-
ian may sell the same accordingly, upon obtaining a license therefor 
and proceeding therein as hereinafter provided. 

SEc. 920. If the estate be sold for the maintenance of the ward and ~lication of pro-

his family, as provided in section nine hundred and eighteen, the c • 

guardian shall apply the proceeds of the sale for that purpose, so far 
as necessary, and shall put out the residue, if any, on mterest, or 
invest it in the best manner in his power, until the capital shall be 
wanted for the maintenance of the ward and his family, in which case 
the capital may be used for that purpose, so far as may be necessary, 
in like manner as if it had been tbe personal estate of the ward. 

SEc. 921. If the estate is sold in order to put out and invest the pro- ~veBtn11mt of pro

ceeds as provided in section nine hundred and nineteen, the guaroian ce M. 

shall make the investment according to his best judgment, or in pur-
suance of any order of the commissioner relating thereto. 

SEc. 922. ln every case of the sale of real estate as provided in this Residue, when con-

h •~ h "d f h d • f • th fi 1 t slden.>d as real estate. c ap~r, t e res1 ue o t e procee s, 1 any remam upon e na se -
tlement of accounts of the ~uardianship, shall be considered as real 
estate of the ward and shall be disposed of among the same persons 
and in the same manner as the real estate would have been if it had 
not been sold. 

SEc. 923. In order to obtain a license for such sale the guardian Petition for liL>eruie 

h 11 . . h" h h to sell. s a present to the commissioner of the precmct m w 1c e was 
appointed guardian a petition therefor, setting forth the condition of 
the estate of his ward and the facts and circumstances under which it 
is founded, tending to show the necessity or expediency of such a 
sale, which petition shall be verified by the oath of the petitioner. 

SEC. 924. If it shall appear to the commissioner from such petition ca~~er to show 

that it is necessary or would be beneficial to the ward that such real 
estate or some part of it should be sold, he shall thereupon make an • 
order directing the next of kin of the ward and all persons interested 
in the estate to appear before him at a time and place to be therein 
specified, not less tlian four nor more than eight weeks from the time 
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of making such order, to show cause why a license should not be 
granted for the sale of such estate. 

Service of ortler. SEC. 925. A copy of such ordei· shall be personally served on the 
next of kin of such ward, and o!l all persons i.n~erested in the estate, 
at least ten days before the hearmg of the petition, or shall be pub
lished at least three successive weeks in a newspaper circulating in the 
district, to be specified by the commissioner. 

Whe_n _certificate of SEC. 926. No such license shall be granted for the sale of any real 
:~'."' ss10ners neces- estate of a ward, excepting that of a minor, unless the commissioner 

of the precinct of which the ward is an inhabitant shall certify in 
writing his approbation of the proposed sale. 

Bond of guardian. SEc. 927. Every guardian licensed to sell real estate as aforesaid 

His oath. 

Notice of oale. 

shall, before the sale, give bond to the United States, with sufficient 
surety or sureties, with condition to sell the same in the manner pre
scribed for sales of real estate by executors or administrators, and to 
account for and dispose of the proceeds of the sale in the manner 
provided by law. 

SEc. 928. Such guardian shall also, before fixing on the time and 
. place of sale, take and subscribe an oath before the commissioner or 
some other officer competent to administer the same, in substance as 
follows: That in disposing of the estate which he is licensed to sell he 
will tise his best judgment in fixing the time and {lace of sale, and 
that he will exert his utmost endeavors to dispose o the saD;.1.e in such 
manner as will be most for the advantage of all persons interested 
therein. 

SEc. 929. He shall also give public notice of the time and place of 
sale and shall \>roceed therein in like manner as is ;prescribed for exec
utors and administrators; and the evidence of givmg such notice may 
be pe~uated in the same manner and with the same effect as is pro
vided m the case of sales of real estate by executors and administrators. 

License, how long SEC. 930. No license granted in pursuance of this chapter shall be 
1n force. h ft h f in force for more t an one year a er t e time o granting the same. 

Wh_en foreir SEC. 931. When any minor, insane person, or spendthrift residing =~r w.m:;point out of the district shall be put under guardianship in the State or 
ment. county in which he resides, and shall have no guardian appointed in 

the district, the foreign guardian may file an authenticated copy of his 
appointment with the commissioner of any precinct in which there may 
be real estate of the ward; after which he may be licensed by the 
commissioner to sell the real estate of the ward m an;r precinct m the 
same manner and upon the same terms and conditions as are pre
scribed in this chapter in the case of a guardian appointed in the dh!trict, 
except in the particulars hereinafter mentioned. 

When fore!~ SEc. 932. Every foreign guardian so licensed to sell real estate shall 
~~!!,'tto :i!.1 take and subscribe the oath in the like case of guardians appointed in 

the district, and shall give notice of the time and place of sale, and 
conduct the same in the same manner prescribed for guardians 
appointed in the district, and may perpetuate the evidence of the 
notice in the same manner. 

Wh•.•r.- proceedings SEC. 933. All the proceedin:fl! required to be had before the commis-
ma;- l><· Instituted. • • h · sioner. in any yrecmct m t e • trwt respe_ct~ng such sale by a ~oreign 

guardian shal be had before the commissioner for the precmct in 
which the authenticated copy of his appointment is filed. 

d:C/~r~~~~~d~'. res!- SEC. 934. Upon every such sale by a foreign guardian the proceeds 
of sale, or as much thereof as may remain upon the final settlement of 
the accounts of _gua1:dianship, shall be considered as real estate of the 
ward, and shall be disposed of among the same persons and in the same 

. proportions as the real estate would have been according to the laws 
of the district if it had not been sold; and the foreig1i guardian shall 
in every case, before making the sale, give bond to the C nited States: 
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with sufficient surety or sureties, with condition to account for and 
dispose of the same according to law. 

SE
1
?· 935. If anyd pferson dshaltlhappear. a~d objfecth~o thhe granting ~f vaYl~:;·p';~~~-to pre

any 1cense praye or un er e prov1s10ns o t 1s c apter, and 1t 
shall appear to the commissioner that either the petition or the objec-
tion is unreasonable, the commissioner shall give judgment for costs 
against the losing party in the cause. 

SEC. 936. No action for the recovery of anv estate sold by a guard- Limitation of suite 
• d h • • f th· h h ·11 b • • d b h to recover estates sold :um un er t e prov1s10ns o 1s c apter s a e mamtame y t e by guardian. 
ward, or by any person claiming under him, unless it be commenced 
within five years next after the termination of the guardianship, 
excepting only that persons out of the district, and minors and others 
under legal disability to sue at the time when the cause of action shall 
accrue, may commence their action at any time within five years next 
after the removal of the disability or after their return to the district. 

SEc. 937. In case of an action relating to any estate sold by a guard- t· Certain irregulari-
• d th • • f th. h • h. h th d 1esnottoavoid sale 1an un er e provisions o 1s c apter, m w 1c e war , or any • 
person claiming under him, shall contest the validity of the sale, the 
same shall not be avoided on account of any irregularity in the pro-
ceedings : Prov-ided, It shall appear-

First. That the guardian was licensed to make the sale by a com
missioner of competent jurisdiction; 

Second. That he gave a bond that was approved by the commis
sioner; 

Third. That he took the oath prescribed in this chapter; 
Fourth. That he gave notice of the time and place of sale as pre

scribed by law; and 
Fifth. That the premises were sold accordingly at public auction, 

and are held by one who purchased them in good faith. 
SEC. 938. If, in relation to such sale, there should be any neglect or ia~fo~i~fuc~~d~r-

misconduct in the proceedings of the guardian, by which any person • 
interested in the estate shall suffer damage, such aggrieved party may 
recover such damage in an aetion on the bond of such guardian or 
otherwise as the case may require. 

SEC. 939. If the validity of any sale made by a guardian under this vot 14!.:1rb~~f~;~~~ 
chapter shall be drawn in question by any person claiming adversely Jar. ' 

to the title of the ward, or claiming under any title that is not derived 
from or through the ward, the sale shall not be held void on account 
of any irregularity in the proceedings: .Pr<mided, The guardian was 
authorized to make the sale by the proper commissioner, and that he 
did accordingly execute and acknowleage, in legal form, a deed for 
the conveyance of the premises. 

CHAPTER NINETY. 

0~ APPEALS IN PROBATE CASES. 

Sec. Sec. 
940. Appeals to district court. 942. Duty of district judge. 
941. Exceptions and orders of wmmis- 943. Proceedings in such cases. 

sioner. 

SEc. 940. There shall be an appeal to the district court of the dis- Appeals to district 

trict of Alaska from all orders of the commissioners exercising the court. 

jurisdiction of a court of probate. 
• SEC. 941. In the case of decedents any heir, legatee, devisee, cred- Exceptions an<l or-

ders of eommL<sioner. 
itor, or other person interested in the estate, and in the case of minors, 
lunatics, and habitual drunkards, any creditor or relative within the 
third degree of consanguinity may :file with the commissioner excep-
tions to any order of such co~missioner granting or revoking letters 
of admini~tration or of guardianship, allowing semiannual or final 
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accounts, allowing or rejecting claims, directing the payment of debts 
or legaeies or the distribution of estates, ordering the sale or disposal 
of real or personal property, or other proceeding. Upon the filing of 
,mch exception the commissioner shall make a transcript of all files, 
papers, and evidence pertaining to such order or proceeding and for
ward the same to the clerk of the district court. 

SEc. 942. Upon the filing of such exceptions the district judge shall 
proceed on due notice to hear and determine the same at such time and 
in such manner as he shall prescribe by order, and for that purpose 
may receive and entertain affidavits and depositions or hear oral 
evidence. 

SEc. 943. Upon such hearing the district court or judge thereof shall 
determine the issues so raised according to the very right of the mat
ter and make such order in the premises as he may see fit, which order 
shall be entered in a docket to be kept by the clerk of the court for 
that purpose, properly indexed, and a copy of the same shall be for
warded to the commissioner before whom the exceptions were filed, 
who shall thereupon proceed in accordance with such order. Such 
orders shall be deemed a judgment, subject to appeal in the manner 
provided for appeals from judgments in the district court. • 

CHAPTER :N°INETY-ONE. 

OP THE RECORDS AND TILES OP A .JCSTICE'S COURT. 

Sec. 
944. Records and files of a justice's court, 

what constitutes. 
945. Docket of justice, what entries to be 

made therein. 

Sec. 
946. Docket and files, public writings. 

Recor<!s and files of SEC. 944. The records and files of a 1·ustice's court are the docket and 
a iu,nce s court, what d 'l d · d h · 
-:omtitute•. all papers an process ii e 111 or returne to sue court concermng or 

belono-ing to any proceeding authorized to be had or taken therein or 
befor~ the justice of the peace who holds such court. 

Docket of justice. SEc. 945. The docket of a 1·ustice of the peace is a book in which he 
\"w-hat entries to be 
made therein. must enter-

First The title of every action or proceeding commenced in his eourt 
or before him, with the names of the parties thereto and the time of 
the eommencemcnt thereof; 

Second. The date of making or filing any plf'ading, and, when the 
same is made orally, a plain statenwnt of the substance thereof and the 
verifi<'tttion thereto whf'n orw is n•quinid; 

Third. An ordt>r allowing a provisional rcnwdy, and the date of issu
ing and returning the summons or other pro('ess; 

Fourth. The time when the parties, or either of them, appear, or 
their failure to do ,-;o; 

Fifth. Ewry po,-;tponcment of a trial or proceeding. and upon 
who,-;e application. and to what time; • 

Sixth. Tlw demand for a jury. if any, and by whom made: the order 
for a j11ry, and the time appointed for trial thereh,; 

SP\"~•nth. The n·turn of an order for a jury, the name:,. of the per
.~011.-; impanelPd and ,;worn as a jury, and the names of all witnesses 
,,worn. and at who,;e re(1uest; 

Eighth. The verdiet of the jury. and when given; and if the jurv 
di,-mg'ree and are discharged without giving a ,·erdict, a :,.tatement of 
sueh di:-agreernent and di,-;charge; 

~inth. The judgment of the eourt:, and ;,hen o-inn: 
Tenth. The fact of an appeal having been mad; and allowed and the. 

date thereof. with a memorandum of the undertaking thereof: and the 
justification of the suretie,; therein; 
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Eleventh. Satisfaction of the judgment or any part thereof; 
Twelfth. A memorandum of all orders relating to the admission of 

bail, taking bail, or commitment for want thereof; 
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Thirteenth. All other matters which may be material or specially 
required by any statute. 

SEc. 946. The docket and files of a justice's court are to be safely 1:,fket .Jnd files, 
and securely kept by the justice of the peace, and by him delivered to pu icwn ngs. 

his successor in office when demanded. Such docket and files are 
public writings. 

CHAPTER NINETY-TWO. 

OF GENERAL PROVISIONS IN RELATION TO CIVIL ACTIONS IN JUSTICE'S 
COURT. 

Sec. 
947. Code of Civil Procedure to govern. 
948. Summons, by whom issued, and re-

quirements of. 
949. Same subject. 
950. Service of summons. 
951. When served and by whom. 
952. Undertaking for costs, when may 

be required. 
953. Sureties in such cases. 
954. Provisional remedies. 
956. Who may serve writ of arrest, at

tachment, and order for the deliv
ery of personal property. 

Sec. 
956. Disposition of defendant arrested in 

civil action. 
957. Defendant entitled to give bail. 
958. Undertaking of bail. 
959. Undertaking for delivery of personal 

property. 
960. Real property can not be attached 

by process fi.om a justice's court. 
961. Justification of sureties. 

SEC. 947. A civil ac~ion_ in a just!ce's court is commenced :in~ pros- c= :,tgoC::::i. Pro
ecuted to final determmation, and Judgment enforced therem, m the 
manner provided in this code for similar actions in courts of record, 
exceyt as otherwise provided: Provided, Necessary disbursements shall 
in al cases be allowed the prevailing- party. 

SEc. 948. The summons shall be Issued and signed by the justice, 1sst~m:~ b~~~ 
and must require the defendant to appear before such justice at a time ments·o,. 

and place to be named therein not less than six nor more than twenty 
days from the date thereof, to answer the complaint of the plaintiff, 
or judgment for want thereof will be taken against him. 

SEC. 949. The summons shall be issued and signed by the justicP. SamesubJec,t. 

and may be in the following form: 
To the United States marshal of the district of Alaska or any 

deputy: In the name of the United States of America we command 
Y:OU to summon --- to appear before the undersigned, a justice of 
the peace in---precinct in said district,onthe---dayof---, 
19--, at the hour of --- o'clock, in the --- of said day, 
at ---, in the said precinct, to answer the complaint of ---, 
founded upon an instrument of writing (or note or account, or for 
tre:spass or injury to property, or any similar statement, as the case 

· may be), and wherein he demands---dollars. Given under my 
hand this --- day of---, 19-. 

AB, 
Commissioner and ex officio Justice of the Peace. 

SEc. 950. The service of the summons may be made as follows: First, 
by delivering a copy thereof to the defendant; or, second, by leaving 
a ~opy of the summons at the usual place of abode of the defendan~, 
with some person of the familv above the age of fifteen years; and If 
a defendant shall refuse to hear the summons read, or to receive a copy 
thereof, at the offer of the officer to read the same or to deliver a copy 
thereof, such refusal shall be a sufficient service of the summons; or if 

VOL XXXI--31 

Service of summons. 
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the defendant be a corporation, then to the president, secretary, or a 
managing or local agent thereof. 

Whenserveda nd by SEC. 951. The summons must be served at least five days before the 
whom. . time therein required fo~ the defenda11:t to appear. . . . 
ct!I:d.;~::k~f 1

: SEC. 95~. If _the pla~nt1ff is a nonres~dent ~f the precmct, the JUs~1ce 
required. . may require hrm to give an undertakmg, _with one ~r m_?re sureties, 

for the costs and disbursements of the action before 1ssmng the sum
mons, and if at any time bef?re ~he commenc_ement of t~e. trial ~he 
defendant apply therefor, the Justice must reqmresuch plamtiff to g1rn 
such undertaking; but·if the plaintiff is a resident _?f the precinct the 
jwitice may, in his discretion, upon a like application on the part of 
the defendant require such plaintiff to ~ve such undertaking. 

sureties In such SEC. 953. The undertaking may be m substantially the following 
cases. form: "I, AB," or "We, AB and CD, undertake to pay E F, the 

defendant in this action, all costs and disbursements that may be 
adjudged to him in this action." The sureties must possess the quali
fications of bail upon arrest, and if required by the defendant must 
justify in a sum not less than fifty dollars. A deposit of fifty dollars 
with the justice, or such less sum as he may deem sufficient, is equiva
lent to giving the required undertaking; and if the undertaking or 
deposit in lieu thereof is not given or made upon the day the same is 
demanded the justice must dismiss the action as for want of prosecu
tion. 

Provisional reme- SEc. 954. In a civil action in a justice's court a plaintiff is entitled 
dies. to the benefit of the provisional remedies of Rl.Test, attachment, and 

delivery of personal property claimed in the action. as in like cases in 
a court of record. All affidavits, orders, and undertakings for such 
remedies are to be taken or made and filed with the justice, and such 
process is to be issued by and made returnable before him. 

1~~~t SEC. 955: A writ of arrest, of attachment, and order for the delivery 
~d orde:for the e8e: of personal property claimed in the action may be served and executed 
li:;ry;:-_ personal by any person authorized to serve a summons. 
: ~ti~ ~e- . SEC. 956. A defendaBt who has been arrested in a civil action must, 
~~tto!. n if he require it, be at once taken before the justice who issued the 

writ, for the purpose of giving bail. If he do not so require, the offi
cer making the arrest shall keep hiin in his custody, alld take him before 
such justice on the day and at the hour the defendant is required to 
appear and answer. 

to~i~nt:3_t entltl~ • ShEECC. 957.hUJ>Od n the hd_efhenhdaD;t bein¥' bdrought before the justice, 
e1t er on t e ay on w 1c e 1s req_mre to appear and answer or 
before, he must be allowed to give bail if he desire to. 

Undertalrlngofball. SEC. 958. The undertaking of bail may be given with one or more 
sufficient sureties, and must be taken by the justice. The plaintiff 
may then and there except to the sufficiency of the bail, and unless he 
do so he shall be deemed to have accepted it. 

u~~e~kin~1:.~i SEC. 959. The undertaking for an order for the delh•ery of personal 
propertr. property claimed in the action shall be taken by the justice who makes 

the order, and he shall require the sureties therein to justify as bail 
upon arrest; and no exceptions to the sufficiency of such sureties 
shall thereafter be allowed. 

Real property can SEC 960 Real propert,r or anv interest therein can not be attached not be attached by • ; J • ,[· , • • • • 
proces• from a jus- upon a wnt of attachment rn a ctv1l action m a Justice's court. 
tice's court. 

Jn• tiftcationofrmre- SEC. 961. ,vhenever sureties in an undertakin~ given in a pro,i-
ties. sional remedy by either p~rt_r: ar~ required to justify, ~he justification 

shall he made before the Justice m whose court the action is pending-, 
and upon the notice prescribed in such cases by this code. or upon~: 
shorter notice, to be prescribed by order of the justice. 
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CHAPTER NINETY-THREE. 

OF THE PLEADINGS IN JUSTICE'S COURT. 

Sec. - • I Sec. 
962. No formal pleadings necessary. 964. Action on lost instrument. 
963. Same subject. • 

SEC. 962. No formal pleadings on the part of either plaintiff or Nofonnalpleadingll 
defendant s~all be _required ~n a justic~'s _court; but be~ore anJ: pr<;>c-necessary. 

ess shall be u,sued m any action the plamtiff shall file with the 1ust1ce 
the instrument sued on, and a statement of the account as of the facts 
constituting the cause of action upon which the action is founded; and 
the defendant shall, before the trial is commenced, file the instrument, 
account, or statement of his set-off or counterclaim relied upon. 

SEC. 963. When the action is founded on any instrument of writing Same subject. 

purporting to have been executed by the defendant, and the debt or 
damage claimed may be ascertained by such instrument, the same 
shall be fi]ed with the justice, and no other statement or pleading shall 
be required. If the action be upon an account, a bill of the items con-
stituting the account shall be filed. In all other cases a statement of 
the facts constituting the cause of action and the amount or sum de-
manded shall be filed with the justice; but no action shall be dismissed or 
discontinued for want of any such statement as cause of action, or for 
any defect or insufficiency thereof, if the plaintiff shall file the instru-
ment or account as a sufficient statement before the jury is sworn or 
the trial commenced, or when required by the justice. 

SEC. 964. If such instrument be alleged to be lost or destroyed, it st!~igt. on 
108

t In
shall be sufficient for the plaintiff to file with the justice the affidavit of 
himself, or some other credible person, stating such loss or destruction, 
and setting forth the substance of such instrument. 

CHAPTER NINETY-FOUR. 

OF THE POSTPONEMENT OF TRIALS IN JUSTICE'S COURT. 

Sec. 

965. When ~tponement allowed. 
966. When 1t discharges defendant from 

arrest. 
967. When deposition to be taken. 
968. Change of place of trial. 

Sec. 
969. Cost.a of the same. • 

• 970. Change, when deemed completed. 
971. Proceeding when title to land is in 

issue. 

S 965 Wh • • t• f f t th • When po•tpone-EC. • en a cause 1s at issue upon a ques ton o ac e )US- ment allowed. • 
tice must, upon sufficient cause shown, on the application of either 
party, postp<>ne the trial for a period not exceeding sixty days. . 

SEC. _966. When the defendant is in custody a postponement of the de'e~~~;: d11:;!:i~ 
trial granted upon the application of the plaintiff for a longer period rest. 

than one day discharges the defendant from such arrest; and in such 
case the justice must indorse upon the writ of arrest, "The defendant 
is discharged from custody upon the within process," and sign the 
same with his name and office. wh d •u· 1 S . . f t·l tbe enepoS1ono EC. 967. An apphcat10n for the postponement o a na mus be taken. 
granted unless the party applying therefor, if required by the adverse 
party, consent to take the deposition of any witness of such adverse 
party then in attendance upon the court. If the consent is given, the 
Justice must take such deposition, and the same may be read on the 
trial, subject to the same objections as if the witness were present and 
gave the testimony orally. . . change of place of 

SEc. 968. The Justice may change. the place of tnal, on . notice of trial. 
either ~rty to the action, when it appears from the affidavit of such 
party either- • 

First. That the justice is a party to, or directly interested in, the 
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event of the action, or connected by consanguinity or affinity, within 
the third degree, with the adverse party or those for whom he prose
cutes or defends; 

Second. That the justice is so prej11diced against the party making 
the motion that he can not expect an impartial trial before the justice; 

Third. That the convenience of parties and witnesses would be pro
moted by such change, and that tbe motion is not made for the pur
pose of delay. 

The motion for change of the place of trial can not be made or 
allowed in any action until after the cause is at issue on a question of 
fact only. If the motion is allowed, the change shall be made to the 
nearest justice. Neither party shall be entitled to more than one 
change of the place of trial, except for causes not in existence when 
the first change was allowed. When the place of trial has been 
changed, the justice shall forthwith'transmit to the nearest justice a 
transcript of the proceedings had in such cause, with all the original 
papers filed therein. 

SEc. 969. The costs of such change of venue shall be paid by the 
party applying therefor, and not taxed as a part of the costs in the 
case : Pnmided, It shall not be necessary to issue new subpc:enas to 
witnesses; but the witnesses shall appear before the justice before 
whom the cause has been transferred without the issue of any other 
notice than the allowance of the motion to change the venue. 

SEc. 970. Upon the filing of the transcript and papers with the jus
tice to whom the cause has been transferred, the change of venue shall 
be deemed complete, and thereafter the action shall proceed as though 
it had been commenced before such justice. 

SEC. 971. If it appear on the trial of any cause before a justice of the 
peace, from the evidence of either party, that the title to lands is in 
question, which title shall be disputed by the other party, the justice 
shall immediately make an entry thereof in his docket and cease all 
further proceedings in the cause, and shall certify and return to the 
district court a transcript of all the entries made in his docket relating 
to the ~ase,. together with all the proce;'ls !lnd other pal?ers relating to 
the action, m the same manner and w1thrn the same time as upon an 
appeal; anid thereupon the district court shall proceed in the cause to 
final judgment and execution in the same manner as if the action had 
been originally commenced therein; and the costs shall abide with the 
event of the aetion. 

CHAPTER ~INETY-FIVE. 

OF TRIAL BY .JCRY IX ,TUSTICE
0

S COGRT. 

\li2. Deman<! for jury, huw arul when • 9i6. 
n1aile·. 

ir;:t Trial hy conrt, how jwlgnwnt may !iii. 
be given. 9i8. 

\li4. Or,ler to ~ummon jnry. 9i9. 
tli0. When to require jurors to appear. 980. 

Officer to summon persons qualified 
to serve. 

Order for jury, how served. 
Deficiencv, how ~upplied. 
Xumber c,i peremptory challenges. 
~ualifications of jurors in justice's 

court. 

:0,F.C. !fi:l. "Then a can,;.e is at is,;.ue upon a question of fact if either 
party then demand a jury trial, and deposit with the justic~ the trial 
fee, ,.;uch issue must be tried hy a jury and not the court; but 
otherwi,-e it must be tried bv the eourt. 

SEC. }J,3. "Then an issue of fact is tried b.v the justice it is not nec
es,;ary that there ,;hould he any special statement of the facts found or 
!aw determined on such trial. hut it is su~cient for the court to give 
Judgment generally. as the law and the endence may require, for the 
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plaintiff or the defendant, setting forth therein for what amount, or 
what relief, or to what effect the same is given. 

SEC. 97 4:. "\Vhen a jury has been demanded by a party to an action . Order to summ~n 

in a justice's court, the justice must make an order in writing, directed Jury. 

to the marshal or any deputy, or to any person authorized to act as a 
constable therein, commanding him to summon six persons to serve as 
jurors in the action between the parties, naming them, at a time and 
place to be named therein. 

SEC. 975. The order shall require the jurors to appear before the . When to require 
justice forthwith, or at some time after it to which the trial of the Jurors to appear. 

issue may be postponed. 
SEC. 976. The officer serving the order for a jury must do so impar- Officer to s_ummon 

tially' by selecting only such persons as he knows or has good reason r:~~s qualified to 
to believe are qualified according to law to serve as jurors in the court 
to which they are summoned and in the particular action for which 
they are selected. 

SEC. 977. The officer must serve the order by giving notice to each Or~r for jury, how 
of the persons selected of the time and place he is required to appear, serv • 

and for what purpose, and return the same according to the direction 
therein, with the names of the persons summoned, verified by his own 
certificate. 

SEC. 978. If a sufficient number of J0 urors do not appear at the time Deticiency,howsup-plled. 
and place required, or if any of those appearing are peremptorily 
challenged, or upon a challenge for cause found disqualified, the justice 
must order the proper officer to summon a sufficient number of other 
qualified persons, until the jury is completed. 

SEC. 979. Each party is entitled to two peremptory challenges and to~~~fe~P
no more. 

SEC. 980. A person competent to act as a juror in a justice's court Qua1u1c;ati<?n8 of 

1i . . . d - b. d f . . jurors m Justice'■ must possess t e quahficat10ns prescribe by t 1s co e or Jurors m court. 
the district court, and must also be an inhabitant of the precinct in 
which the court is holden at the time he is summoned. 

CHAPTER NINETY-SIX. 

OF JUDGMENT AND EXECUTION IN JUSTICE'S COURT. 

Sec. 
981. Docketing judgment in district 

court. 
982. Effect of same. 
983. Setting of mutual judgment. 
984. Conditions of judgment proposed as 

set-off. 
985. When transcript stays execution. 
986. If judgments mutual, justice must 

set-off. 
987. Judgment for difference. 
988. Judgment does not affect title to 

real property. 

Sec. 
989. Execution to enforre judgment when 

against real property. 
990. Execution, when returnable, and by 

whom served. 
·991. Filing transcript in another pre

cinct. 
992. Transcript of judgment, how en

forced. 
993. Execution, renewal of. 
994. Justice may enforce judgment given 

by his predecessor. 

SEC. 981. Whenever a judgment is given in a justice's court in favor 1~~~~ent 
of anyone, for the sum of ten dollars or more, exclusive of costs or 
disbursements, the party in whose favor such judgment is given may, 
within one year thereafter, file a certified transcript thereof with the 
clerk of the district court, and thereupon such clerk shall immediately 
docket the same in the judgment docket of the district court. 

SEC. 982. From the time of docketing a judgment of a district court, Effect of same. 

as provided in the last section, the same shall be a lien upon th_e r~al 
property of the defendant as if it were a judgment of the district 
court wherein it is docketed. 

SEC. 983. A party against whom a judgment is given in a justice·s juf;!~~t.off mutual 
cow1i may, upon three days' notice to the adverse party, apply to the 
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justice of. such court to have another judgment given in a justice's 
court, between the same parties and against such adverse party, set off 
against such first-mentioned judgment. 

Conditions of judg- SEC. 984. There must be no existing right of appeal from the judg-
ment proposed as set- • h • · · h · 
off. ment proposed as a set-off; and If sue Judgment was given m anot er 

court than the one where the application is made, the party proposing 
such set-off must produce a transcript of such judgment, certified by 
the proper justice, which certificate shall also state how much of the 
judgment remains unsatisfied, and that the transcript is given for the 
purpose of being set off against the judgment to which it is proposed 
as a set-off. 

When transcript SEc. 985. The 1·ustice making such transcript and certificate shall 
□tays execution. 

make an entry thereof in his docket, and thereafter all proceedings to 
enforce such judgment shall be stayed, unless the transcript be returned, 
with the certificate of the proper justice indorsed thereon, to the effect 
that it has not been allowed to be set off. 

If ind gments mu- S 986 If th h • f th l" t" th • t" fi d tual jrutice must set EC. • , upon e earing o e app 1ca 10n, e )US ice n s 
off. • that the judgments are mutual, he shall give judgment allowing the 

proposed set-off. 
Juugment fordiffer- SEc. 987. If there is any difference in the amount of the two judg-

ence. men ts, judgment for the difference must be given in favor of the party 
owni1w the largest judgment. If the justice refuse to allow the 
set-off: he shall so certify on the transcript and return it to the party 
making the application. 

ail:'.i;~rk,t dt';'.es not SEC. 988. Although the title to real property may be controverted 
property. rea or questioned in an action in a justice's court, the Judgment in such 

action in no wav affects or determines such title as between the 
parties thereto or· otherwise . 

. Execution to enforce SEC. 989. Execution to enforce a judgment in a justice's court must 
Judgment when • • • h d 
agaimt real property. not be issued agamst or levied upon the real property of t e efend-

ant: hut when a judgment given hy a ju,-.tice has been duly docketed 
in the district court thereafter it must be enforced as a judgment of 
such district court. 

t,f,X;'.~'~\';r ~;~1n~c; SEc. !~tlO. An execution issued hy a justice nmst he made retnrnahle 
whom served. in thirty rlavs from the date thereof, and nmv he directed to the mar

,-hal or.any· deputy or other officer authorize·d to act as constable in 
,c;uch prP1·inct, and mu,-t he executed hy any of ,-uch officers when deliv
ere1l to him. 

Filini; trnmwript in St:c. \1!11. \Vhen an Pxeeution i,- rl'tume<I unsatisfied in whole or in 
anotht·r prec·inr:t. l I I I I I • h part for want of goo( s an( (' mtte ,- oft IP c dPrHlant w crcon to levy, 

the party entitled to tlw herwtit ol: tlw judgment may have a certified 
tran,-l'l"ipt thPrPof a11d tile the ,-ame with any ju,-tiet> in any other 
preeinct. 

Trnn,nipt of ju,1~- St:c. !l!li. L{)Oll the fili11!.!' of a transcript the J·ustice must make an 
m~:nt,how enforced. "" 

Ex• 1't1tl1m. ri:n•:wal 
of. 

entrv thereof in hi,- <lol'ket, and thermfter execution mav issue to 
enfo·r('C ,-ud1 judgment, or any part thereof remaining unsati,-fied, as 
if it had bPe11 given by ,-;n('h justice with whom the tmn,;eript is tiled. 

SE<'. \l!l:3 .. At any time before the expiration of the return dav of 
tlw f'XPCUtion it rmn- he renewed for another period of thirtv davs, at 
tlw re11ueA of the lJlaintiff. by an indorsement to that effect: macle hy 
tl!c ju,-;ti(·e the:eon. Such iml'?r~ement must be dated, and if any part 
of ,-ul'h execut10n has hecn satisfied. must state the amount then due 
thereon. An entry of ,;uch renewal must also he made in the docket 
of the j u,-til'e . 

. Jn,rir-~ ma,- ,,nforce SEC. !!HJ. A ju,-.tiee of the peaee has authority and power to enforce 
JU<lg-n1t .. ntg1ven hy hr:-: . . • _ . • • ... • . 
prede,;essur. a ,1mlg1m·nt gn-en h_v !!ts predeee~,;or 111 office, or by a Justice whose 

doeket ha,- been tmn,-;ferred to hn11, and to complete any unfinished 
business begun before such predece,;sor. or entered in such docket as 
if the ,;ame had been gh·en or begun before himself. ' 
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CHAPTER ~INETY-SEVEX. 

OF APPEALS FRO:\I JUSTICE'S COURT IX CIVIL ACTIONS. 

Sec. 
995. Appeal, who may take, and from 

what judgment. 
996. To what court and within what 

time. 
997. How taken. 
998. Undertaking, when to stay pro

ceedings. 
999. When proceedings stayed by under

taking for costs. 
1000. Allowance of appeal and return of 

execution. 

Sec. 
1001. Qualification and justification of 

sureties. 
1002. Transcript, when filed and what 

constitutes. • 
1003. Appeal, how perfected and tried. 
1004. Dismissal of appeal. 
1005. Judgment in the appellate court. 
1006. Defective undertaking, how cured. 
1007. Amendment of pleadings in the 

appellate court. 

• 

SEC. 995. Either party may appeal- from a judgment given in a Appeal, who may 
• t" ' t • • "l • h h • • take, and from what )US ICe s cour , m a c1v1 action, w en t e sum m controversy 1s not judgment. 
less than fifty dollars, or for the recovery of personal property of the 
value of not less than fifty dollars, exclusive of costs in either case, 
except when the sum is given by confession or for wantof an answer, 
as prescribed in this chapter, and not otherwise. 

SEC. 996. The apaeal is taken to the district court, and may be :ro.what CO!lrt and 

tak • h" h" f h d f h f h • d w1thmwhattrme. en wit m t 1rty ays rom t e ate o t e entry o t e JU gment. 
The party appealing is known as the appellant and the adverse party 
the respondent, but the title of the action is not thereby changed. 

SEc. 997. An appeal is taken by serving a notice thereof on the How taken. 

adverse party or his attorney and filing the original, with the proof 
of service indorsed thereon, with the justice, and by giving the under-
taking for the costs of the appeal as he1·einafter provided. -

SEC. 998. The undertaking of the appellant must be given, with to U~dertak~ when 
one or more sureties, to the effect that the appellant will P:\Y all costs s yproc ngs. 

and disbursements that may be awarded agamst him on the appeal; 
but such undertaking does not stay the proceedings unless the under-
taking further provides to the effect following, that the appellant will 
satisfy any judgment that may be given against him in the appellate 
court on the appeal. 

SEc. 999. If the judgment appealed from be in favor of the af pel- sta~~(V
1\l~~~~r. 

lant, the proceedings thereon are stayed by the notice of appca and ing for coi<ts. 

the undertaking for the costs of the appeal. • 
SEC. 1000. When an appeal is taken fhe justice must allow the snme ait/1;e~~~~e~t:~:~! 

and make an entry thereof in his docket, stating whether the proceed- uon. 

ings are thereby stayed or not. When the proceedings nre stayed, if 
an execution has been issued to enforce the judgment, the justice must 
recall the same hy written notice to the oflicer holding the execution, 
and thereupon it must ~,~ returned a?d all property taken thereon and 
not sold released; and 1f the body of the defendant has been taken on 
execution he must be discharged from custody. 

~EC. 1001. All sureties in an ~nde~kin!{ un_der the provisions <?f ius~~ri:0 ~t ~ 
this chapter must have the qualifications of bail upon arrest, and, if ties. 

required by the adverse party, must justify before the justice in like 
manner. 

SEc. 1002. Within twentv davs after the allowance of the appeal fil~i:iriJ~t~~~ 
the appellant must file with wthe clerk of the district court a transcript tutes. 

of the cau~e. The transcript must contain a copy of all the material 
entries in the justice's docket relating- ~o the cause or ~he appeal, and 
mu:,:t have annexed thereto all the or1gmal papers relatrng to the cause 
or the appeal and filed with the justice . 

. SE_?, 1003. Upon the filing of the transcript w!th the clerk of the t~~~:1ict rn.::J. per
d1str1ct court the appeal is perfected, and the. action shall be deemed 
pending and for trial therein as if originally commenced in such court, 
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and the district court shall proceed to hear, try, and determine the 
same anew, without regarding any error or other imperfection in the 
original summons and the service thereof, or on the trial, judgment, or 
other proceeding of the justice or marshal in relation to the cause. 

J>ismis.sal of appeal. SEC. 1004. The distriet court, on motion of the respondent, may, at 
any time before the action is called for trial, dismiss the appeal, if it 
satisfactorily appear that the transcript and original papers annexed 
are incomplete in any material particular, unless upon the cross motion 
of the appellant it makes a rule upon the justice to supply such omis
sion, upon sueh terms against the appellant as may be just. At any 
time hefore the trial the court may dismiss the appeal upon the motion 

_ of the appellant. 
p~il::{!~i~:r 

th
e ap- SEc. 1005. ,vhen an appeal is dismissed the district court must give 

judgment as it was given in the court below, and against the appellant, 
for the costs and disbursements of the appeal. ·when judgment is 
given in the appellate court against the appellant, either with or with
out trial of the action, it must also be given against the sureties in his 
undertaking according to the nature and effect of it. If the appellant 
fail to file such transcript within the time required, the ad,-erse party 
may file a transcript of the judgment of the justice, and the notice 
and undertaking on appeal, which, on demand, the justice shall deliver 
to him for that purpose, and thereupon have such appeal dismissed and 
judgment against the appellant and his sureties as provided in this 
section. 

JJefecti,e u nd er- SEC. 1006. An appeal can not be dismissed on the motion of the taking, how cured. 
respondent, on account of the undertaking therefor being defective, 
if the appellant, before the determination of the motion to dismiss, 
will execute a sufficient undertaking, and file the same in the appellate 
court, upon such terms as may be deemed just. 

pI~~i~d;':~l:; a~ SEC. 1007. In all cases of appeal the bill of items of the account sued 
pellate court. on, or filed as a counterclaim or set-off, or the abatement of the plain

tiff's cause of action, or of the defendant's counterclaim or set-off, or 
other ground of defense filed before the justice, may be amended upon 
appeal in the appellate court to supply any defect, deficiencv, or 
omission therein, by filing formal pleadings therein when ln; such 
amendment substantial justice will be promoted; and in all cases when 
required by the court, or by either party to the action, formal plead
ings i;hall be filed on either side upon the trial of the cause on appeal; 
when either party requires Rueh formal pleadings, he shall eause to be 
served on the opposite party a notiec thereof in writing, and tile the 
same in the court where the cause is pending hy the first dav of the 
term of sueh court at which ,meh cause is to he tried; hut no new item 
or 1·ause of action not embraced or intended to he ineluded in the 
original aecount or statement shall he added by such amendment. 

.Jwign1~!nt uf 
tice~ run v b•~ 
viewt-d. • 

CHAPTER XIXETY-UGHT. 

OF ~IrSCELLAXf:on, PROVISIOXS RELATIXG TO ,Jl:STICE's COGRT. 

;,:..,.<· Se<·. 

Jl)Os .. Jnd7ment of justiee~ may be rt'- i 1011, Special deputie~. 
viewl'<l. i 1012. Party entitle.-\ to one hour. 

1rn1H. _\ppeal>', where jury i~ <lemamled. I 101:3. Proceedings for ,·ontempt. 
11)10_ Wh., may ad a~ attorney. I 101--1. Punbluuei1t for contempt. 

{';:: fo:c. l0oS. :So proYision of this code in relation to appeals or the 
~·ight of aJJpt>al 1_nu,-t_ he ~OI?strued so as to I?re,-ent either party to a 
Judgment gn-en rn a JU"tree s eourt from hanng the same reriewcd in 
the district eourt for errors in law appearing upon the faee of sueh 
judginent o:· thP proceeding:-: connected therewith. a:-: prorided in 
chapter fifty-tin•. 
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SEc. 1009. No appeal can be taken, by the party who demanded a . A~peals, where 
• f • d t · • · t· , • • • h . iurr 1s demanded. Jury, rom a JU gmen ma ]US ices court given upon t e verdict of • 
such jury, unless the judgment be for an amount of money not less 
than fifty dollars or for the recovery of personal property of the Yalue 
of not less than fifty dollars, exclusiYe of costs and disbursements in 
either case. 

SEC. 1010. Any person may act as ~ttorney for anot?er in a ju~tice's to~~~- may act as at-
court, except a person or officer servmg any process m the action or • 
proceeding other than a su bprena. 

SEC. 1011. ,vhenever it appears to the justice that any process or Special deputies. 

order authorized to be issued or made by this code will no't be served 
for want of an officer, such justice may appoint any suitable person, 
not being a party to the action, to serve the same; such an appoint-
ment may be made by an indorsement on the process or order, in sub-
stantially the following form, and signed by the justice with his name 
of office: "I hereby appoint AB to serve the within process, or order," 
as the case may be. 

SEC. 1012. A party is entitled to one hour in which to make his Par, entitled to 
appearance after the time specified in the summons, and not otherwise; one our. 

and if the justice be then actually engaged in other official business he 
may, on his own motion, postpone further proceedings in the case 
until such official business has been completed or he can be disengaged 
therefrom. 

SEc. 1013. Chapter fifty-eight of this title, defining contempts, and te=.eedingsforcon

the proceeding for punishing a party guilty of contempt, shall apply to 
justices' courts, except as in this chapter otherwise specially provided. 

SEC. 1014. The punishment for a contempt in a justice's court shall te~entforcon

be by :fine or imprisonment, or both; but the :fine shall in no case 
exceed twenty-:five dollars, nor the imprisonment ten days. 

CHAPTER NINETY-NINE. 

OF FORCIBLE ENTRY AND DETAINER. 

Sec. 
1015. When entry upon real property 

allowed; not to be made with 
force. 

1016. Action to recover possession of 
premises forcibly entered or held 
by force. 

lOli. Necessary averments and com
plaint. 

1018. Action for, how conducted. 
1019. Summons in, how served and re-

turned. 
1020. Continuance, forwhat time~ted. 
1021. Action for, trial by commissioner. 
1022. Verdict of jury and judgment on. 
1023. Form of execution. 
1024. Appeal by defendant. 
1025. Unlawful holding by force, what 

deemed to be. 

Sec. 
1026. Notice. to quit must be in writing; 

service of. 
102i. Notice to quit, how long served 

before action brought. 
1028. Action can not be maintained be• 

fore expiration of period for 
which rent paid. • 

1029. Cro_ps sown, etc., before lease ex
pires, tenant may cultivate and 
harvest. 

1030. Merits of title not to be questioned 
in action; limitation of action. 

1031. Notice to quit in action under Code 
of Civil Procedure. 

1032. Precinct defined. 

S ~ d th When entry upon 
EC. 1015. No person shall enter upon ~ny_lan , tenement, o~ o • er realproE:;rt,aIIow~; 

real property, but in cases where entry 1s gIVen by law;; and m such fo~et~ madewitb 

cases the entry shall not be made with force, but only m a peaceable 
manner. . 

S . h d • ~ ~ Action to recover 
EC. 1016. "\Vhen a forcible entry s all be ma e upon any prem1isei;, ~~ionofpremL<e5 

o_r when an entry shall be made in a peaceable manner and th_e posses- ~'[Jb~; ro~!~red or 
s1on shall be held by force, the person entitled to the premISes may 
maintain an action to recover the ~ession thereof before the com-
missioner of the l)recinct in which such real property is situated. 
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Necessaryaverments SEc. 1017. In such action 1t shall be sufficient to state in the com-a.nd complaint. 
plaint a description of the premi<:es with convenient certainty, that 
the defendant is in possession thereof, that he entered upon the same 
with force, or unlawfully holds the same with force, as the case may 
be, and that the plaintiff is entitled to the possession thereof. 

co!~~~rea. for, how SEC. 1018. Such action, except as hereinafter especially provided, shall 
be conducted in all respects as other actions before commissioners . 

.,,~~!:11:.'.~:isre~;'.~n::;:t SEC. 1019. The summons shall be served and returned as in other 
cases: such service shall be not less than two nor more than four days 
before the day of trial appointed by the commissioner. 

Continuance, for SEC. 1020. No continuance shall be granted for a longer period than 
what time granted. 

two days, unless the defendant applying therefor shall give an under-
taking to the adverse party, with good and sufficient security, to be 
apprm·ed by the commissioner, conditioned for the payment of the 
rent that may accrue if judgment be rendered against the defendant. 

A~tion for, trial by SEc. 1021. If the action be tried by the commissioner without a 
commissioner. 

jury, and after hearing the evidence he shall conclude that the com-
plaint is not true, he shall enter judgment against the plaintiff for 
costs; if he find the complaint true, or if judgment be rendered by 
default, he shall render a general judgment against the defendant and 
in favor of the plaintiff for restitution of the premises and costs of 
action; if he find the complaint true in part, he shall render judgment 
for the restitution of such part only, and the costs shall be taxed as 
the commissioner shall deem jw,t and equitable. 

JuX=~~ %~!iiry an,l SEC. 1022. If the action be tried by a jury, and they shall find the 
complaint true, they shall render a general verdict of guilty against 
the defendant; if not true, then a general verdict of not guilty; if true 
in part, then a verdict i"etting forth the facts they find; and the com
missioner shall render judgment according to the verdict. 

Form 01 execution. SEC. 1023. The execution, should judgment of restitution he ren
dered. may he in the following· form: 

Appf.•al hy 1lt·ft:Ild
ant. 

DISTRICT OF ALASKA. 

To the marshal of said district: 
""hereas a certain action for the foreihle entry and detention (or 

the foreible dekntion, as thP ease may lw) of the following-deseribed 
premises, to wit: ---, lat('ly tried before mP, wherein --- was 
plaintiff and --- was dl'fendant. judgnH'nt was renden•d on the 
--- day of---. anno Domini---, that the plaintiff, ---, 
han• restitution of said pn'mises: arnl also that he recover eosh, in the 
:-.urn of ---. In the na1111• of tlrn L'"nited States ,·ou are therefore 
herchv ('Ollllllanded to ('llllSe Hw defendant to he forthwith removed 
from ~aid prPmises, said plaintiff to have restitution of the same; also 
that you IP,·y of the f!'Oods and chattels of said defrndant, and mak~ 
the c·o,t,; aforesaid and all aenuing cost:<: and of this writ make legal 
sPn·il'e and due return. 

"'itness my hand this --- day of---. anno Domini---. 

Conunissi~ner. 

:--Ee. 1n2-1. If judgment be rendered against the defendant for the 
n·:-titution of the rPal property dt>serihed in the complaint. or anv 
part thereof. _no appeal ~h:.:ill h_e. taken by the defe_ndant from such 
Jndgnwnt until he shal_l. m adchtion to _the undertakmg now required 
by law 111~011 appeal, gn-_e a~1, u~1cle~-takmg to the a~lverse party, with 
two sureties, who :-hall Justify m hke manner a,; hail upon arrest for 
the payment to the plaintiff of twice_ the rental value of the real prop
erty of which restitution shall be adJudged from the rendition of such 
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judgment until final judgment in the action, if such judgment shall be 
affirmed upon appeal. 

491 

SEC. 1025. The following shall be deemed cases of unlawful holding Unlawful holdi~ 
by force within the meaning of this chapter: fJ'~~~ce,whatdeem 

First. '\Vhen the tenant or person in possession of any premises 
shall fail or refuse to pay any rent due on the lease or agreement 
under which he holds, or deliver up the possession of the premises for 
ten days after demand made in writing for such possession; 

Second. When, after a notice to quit as provided in this chapter, 
any person shall continue in the possession of any premises at the 
expiration of the time limited in the lease or agreement under which 
such person holds, or contrary to any condition or covenant thereof, 
or without any written lease or agreement therefor. 

SEC. 1026. A notice to quit must be in writing and must be served Notice to quit must 

h . . b . d l" h" be in writing· service upon t e tenant or person m possess10n y bemg e 1vered to 1m or or. • 
left at the premises in case of his absence therefrom. 

SEC. 1027. An action for the recovery of the possession of the prem- Notice to quit, how 
• b • t • d • th "fl d • w· . . d f long served before 1ses may e mam a1ne 1n . e cases spec1 e m su 1v1s10n secon o action brought. 

section one thousand and twenty-five when the notice to quit has been 
served upon the tenant or person in possession for the period of ten 
days before the commencement thereof, unless the leasing or occupa-
tion is for the purpose of farming or agriculture, in which case such 
notice must be served for the period of ninety days before commence-
ment of such action. • 

SEC. 1028. The service of a notice to quit upon a tenant or person ,\ctio~ can not be · · d h • . . . d . mamtamed before m possession oes not aut orize an act10n to be mamtame agamst expira!ion of period 

h • f th • f h • bef. th • t· f for which rent paid. 1m or e possess10n o t e premises ore e exp1ra 10n o any • 
period for which such tenant or person may have paid the rent of such 
premises in advance. 

SEC 1099 'When the leasing or occupation is for the purpose of crops sown, etc., • • • • before lease expires, 
farming or agriculture, the tenant or person in possession shall, after tenant may cultivate 
the termination of such lease or occupancy, have free access to the a

nd 
harvest. 

premises to cultivate and harvest or gather any crop or produce of 
the soil planted or sown by him before the service of notice to quit. 

SEc. 1030. In an action to recover the possession of any land, ten- bc-:.i;~:!t1~d~~e1~
0
~~~ 

ement or other real rropertv where the entry is forcible or when t1on: 11m11at1on otac• 
' • ' • b tlon the possession thereo i:e; unlawfully held by force, tho merits of t e • 

title shall not be inquired into, and three years' quiet posses..'lion of the 
premises in~mediately_ preceding the commencement of such action hy 
the party m possess10n, or those under whom he ~olds, may_ be 
pleaded in bar thereof, unless the estate of such party m the prenuses 
1s ended. 

SEC. 1031. In any action to recover the possession of real property, ac~~~C:ndt;?r ~e ~, 
as provided in chapter thirty-two of the Code of Civil Procedure, ciVil Procedure. 

notice to quit, when necessary, may be given as prescribed in this 
chapter, and nothing in this chapter shall be construed so as to p_re-
vent such action beinD' maintained for the recovery of the possession 
of real property, although the entry of the defendant be forcible or 
his holding unlawful and with force. 

SEc. 1032. That wherever the word "precinct" occurs in this Act Precinctdefined. 

it shall be construed to mean the neighborhood in which the commis-
sioner resides, as designated in the order of his appointmeµt, u~less 
where the .court by special order, duly made and entered, defimtely 
presciibes the limits of the precinct. 
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CHAPTER O:-rn HUNDRED. 

OF WITNESSES. IXSPECTIOX AXD PROOF OF RECORDS AKD OF PRIVATE 
SEALS. 

Sec. 
1033. Competent witnesses. 
103-1. Incompetent witnesses. 
1035. Competency of husband and wife. 
1036. Competency of attorney. 
1037. Competency of clergyman. 

See. 
1038. Competency of physician. 
1039. Inspection of public records. 
10-10. Proof of public records. 
10-11. Private seals abolished. 
10-12. Title by adverse possession. 

competent wit- SEC. 1033. Neither parties nor other persons who have an interest 
nesses. in the event of an action or proceeding are excluded as witnesses; nor 

those who have been com·icted of crime; nor persons on account of 
their opinions on matters of religious belief; although in every case, 
except the latter. the credibility of the. witness may be drawn in ques
tion, according to the rules of the common law. 

Incompetent wit- SEc. 1034. The following persons shall not be witnesses: 1. Those 
nesses. d 

of unsound mind at the time of the transaction and of their pro uction 
for examination. 2. Children under ten years of age, who appear 
incapable of receiving just impressions of the facts respecting which 
they are examined, or of relating them truly. 

ba;a?nJ~~fle_or hus- SEC. 1035. A husband shaU not be examined for or against his wife, 
without her consent, nor a wife for or against her husband, without 
his consent; nor can either, during the marriage or afterwards be, 
without the consent of the other, examined as to any communications 
made by one to the other during marriage, but the exception does not 
apply to a civil action or proceeding by one against the other, nor to 
a criminal action or proceeding for a crime committed by one against 
the other. 

competency or at- SEc. 1036. An attorney shall not, without the consent of his client, 
torner. be examined as to any communication made by his client to him, or 

his advice given thereon, in the course of his professional employment. 
competency or cler- SEC. 1037. A priest or clergyman shall not, without the consent of 

gyman. hf b .d the person making t e con ession, e examme as to any confession 
made to him in his professional capacity, in the course of discipline 
enjoined by the church to whieh he belongs. • 

. competencrofphr- SEC. 1038. A phvsician or surgeon shall not, against the objection 
•man. of hbi patient, he e·xamined in u cfril action or proceeding as to any 

information ucquired in attending the patient which was necessary to 
enable him to preserihe or aet for the patient. • 

In•fl"<•tion of puhlir' SEC. 103!1. Even· person has a right to in:-;pect any public writing 
n,, • .,r,1-. or reeord in said district, arnl every public officer ha,·ing the eustody 

then'of is bound to permit imch inspection, and to giYe on demand and 
on payment of the legal fees therefor, a certified copy of imch writ
ing or record. and such eopy shall in all cases he evidence of the 
original. 

I'r<••f ,,f put.Ii<- r,-,· SF.c. 1040. A judicial. legislative, or executive record of said dis-
"rrf.. triet~ or of nny ~tate or ,.ferritory of the l: nited States. or of anv 

foreign rnnntry, or of any polit.ieal suhdi\-ision of either, mav 1;e 
proved by the production of the original, or hy a copy thereof, certi
fied fff thP clerk or other person hin-ing the legal custody thereof. 
with thP ,-wal of the court or the offieial seal of :-;ueh person affixed 
tlwreto. if it or he hin·e a seal. or otherwise authenticated a:-; required 
bv sn·tions nine hundred and th·e, nine hundred and six. and nine hun
di·pd and seven of the Re.-ised ~tatutes of the Cnited States. 

Privat" seals at,,!- SEL 11141. Printte ;;eats and serolls a:-; a substitute therefor are !shed. 
abolished and are not r~quired to any instrument, but the effect thereof, 
when u~ed. shall remarn unchanged. 
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SEc. 1042. The uninterrupted adverse notorious possession of real Ti_tlebyadversepos
property under color and claim of title for seven vears or more shalJ sesswn. 

be conclusively presumed to give title thereto ex·cept as against the 
United States. 

CHAPTER ONE HmrnRED AND Ox1<,. 

OF INDISPENSABLE EVIDENCE. 

Sec. 
10-13. Sale or transfer of personal prop

erty. 
1044. Agreement not in writing, when 

void. 
1045. As to representatives concerning 

third persons. 

Sec. 
10-16. Sale or transfer of real property. 
10-17. When last section to affect certain 

cases. 
1048. Sale or transfer of boat or vessel. 

SEC. 1043. Every sale or assidi(J'nment of,:rsonal property, unless Salealor tranrtsfer of 
• d b th • d. t 1· h 1 d • d person p .. pe y. accompame y e 1mme ia e e 1very an t e actua an contmue 

change of possession of the thing- sold or assigned, shall be presumed 
prima facie to be a fraud agamst the creditors of the vendor or 
assignor, and subsequent purchasers in good faith and for a valuable 
consideration, during the time such property remains in the posseg-
sion of said vendor or assignor. 

SEc. 1044. In the following cases an agreement is void unless the 4tigreemehnt no~d in 

t d h f 
. h .d wn ng. w en vo1 • same or some no e or memoran um t ereo expressmg t e cons1 era-

tion be in writing and subscribed by the party to be charged, or by 
his lawfully authorized agent: 

(1) An agreement that by its terms is not to be performed within a 
year from the making thereof; 

(2) An agreement to answer for the debt, default, or miscarriage of 
another; 

(3) An agreement by an executor or administrator to pay the debts 
of his testator or intestate out of his own estate; 

(4) An agreement made upon consideration of marriage, other than 
a mutual promise to marry; 

( 5) An agreement for the sale of personal property at a price not 
less than fifty dollars, unless the buyer accept and receive some part of 
such personal property, or pay at the time some part of the purchase 
price; but when the sale is made by auction, an entry by the auction
eer in his sale book, at the time of the s9:le, of the property sold, the 
terms of the sale, the price, and the names of the purchaser and person 
for whose account the sale is made, is a sufficient memorandum. 

(6) An agreement for leasing for a longer period than one year, or 
for the sale of real property, or of any interest therein, or to charge 
or encumber the same. • 

(7) An agreement concerning real property made by an agent of t~e 
pa1:"1y sought to be charged, unless the authority of the agent be 111 
wntmg. · 

SEc. 1045. No evidence is admissible to charge a person upon a ti~ciJ~ce~::f~ 
representation as to the credit, skill, or character of a third person persons. 
unless such representation or some memorandum thereof be in writ-
ing, and either subscribed by or in the handwriting of the party to be 
charged. 

SEc. 1046. No estate or interest in real property, other than a le~e ~;ro~J~er of 
for a term not exceeding one year, nor any trust or power concermng 
such property, can be created, transferred, or declared othei:wise .t~an 
by operation of law, or by a conveyance or other instrument m wr1tmg 
subscribed by the party creating, transferring, or declaring the san:e, 
or by his lawful agent under written authority, and executed with 
such formalities as are required by law. 
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to~·::~ c1~i:c~~~ SEC. 1047. The last section shall not be construed to affect the power 
of a testator in the disposition of his real property by a last will 
and testament, nor to prevent a trust arising or being extinguished 
by implication or operation of law, nor to affect the power of a court 
to compel specific performance of an agreement in relation to such 
property. 

~:~ 1~r %,;:i~sfer 01 SEc. 1048. A sale or transfer of a boat or vessel is not valid unless 
it be in writing and signed by the party making the transfer. 

TITLE III. 

CIVIL CODE FOR THE DISTRICT OF ALASKA. 

CHAPTER o~rn. 
OF CO:\OIISSIOXERS' PRECIXCTS. 

~~cJudge to diYide district into pre- I ~~cJurisdiction and authority of rom-
einrts. missioners. 

2. Additional commissioners. 4. To be provided with blank books, 

Ju dge to divide dis- SEc. 1. It shall be the duty of the ]0 udge of each didsion of the dis-trict in+o precincts. -
trict court for the district of Alaska, by an order to be entered upon 
the journal of the court, to divide the respectirn divisions of the dis
trict into precincts, and he may thereafter, from time to time, alter 
the same and estahli;;h new precincts as the public convenience may 
require. He shall define the boundaries of such precincts by topo
graphical lines or otherwise, as may be most convenient. 

si,;.~~~ional commis- SEC. 2. The boundaries of the precincts shali be so established that, 
considering distance and means of travel, public convenience may be 
promoted by requiring· the appointment of commissioners by the diYi
sion of the district court most readilv accessible to the area embraced 
in the precinct. Precmcts shall bea1: such name or number as the court 
in the order creating it may designate. The precinct lines shall only 
be regarded for purposes of convenience in fixing iaentity, but shall 
not be limitations on the jurisdiction of commissioners as established 
bv law. 

t!1t':ff;:1i~i°0c~~~~: • SEC. 3. In the event of failure of the judges to inelude all of the dis
s10ners. trict within precinct limits. thP Attorney-GPm'ral may, by order, cause 

the omitted area to be attached to or embraced in an establbhed 
precinct or precincts. 

hlr~~~~~~~ided with SEC. 4. The .... .\.ttorney-Ci-enernl n1ay ~ fron1 titne to tin1e, n1nke surh 
-- rules and regulations. not in conflict with law, as he may deem neces

sa1T to insure the efficient administrntion of the law and to :l\'oid con
flicts of jurisdiction or of official::; in the district. 

CHAPTER Two. 

Of' H-CSBAXD AXD WIFE. 

"· :\Iarriage a civil contract; at what 1 12. 
a(!P ('ontracted. 13. 

fi. Bd1n'Pll what pPrsons prohibited. 
7. \Vlwn n,idable. 
h. Bv wh.,n, solemnize,!. 
H. Ii,'". ,ole·mnize,l. 

10. Ct•rtiti1·ate cd inarriage. 

1-1. 
1 15. 
! Hi. 

11. :\Iarria(!e:--by th;, de ~facto clergymen ' 17. 
or judil'ia l utfi<-er,. 

Ritual of religious bodies recol!nized. 
Xeither huslian,l nor wife has inter-

est in property of the other. 
Civil rPme,lie,; again~t ea('h ottwr. 
Contract,; between husband and wiie. 
~lay ('On~titute ea('h uthn attornev 

in fact. • 
Xeither liable for the other'~ debts. 

~Iarriage a <:i,-il ~EC. 5. )Iarri,we i:--a eiYil contract, whieh mav be entered into b,· 
contract; at what age ~ . e . . .. ., 
contracted. males of the age of twenty-one years and females of the age of 

eighteen ,ears who are othl•rwi,-f: capable. 
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SEC. 6. The following marriages are prohibited: Between what per-
(1) When either party thereto has a husband or wife living at the sons prohibited. 

time of such marriage. 
(2) ,vhen the parties thereto are related to each other within and 

not including the fourth degree of consanguinity, whether of the whole 
or half blood, computed according to rules of the civil law. 

SEC. 7. When either party to a marriage shall be incapable of con- wh .. n rnidable. 

senting thereto for want of legal age or sufficient understanding, or 
when the consent of either party shall be obtained bv force or fraud, 
such marriage is voidable, but only at the suit of the party laboring 
under the disability or upon whom the force or fraud is imposed. 

SEC. 8. Marriages may be solemnized by any minister or priest of . By whom solemn
any church or congregation in the district anywhere within the district, ized. 

and by any judicial officer of the district anywhere within his jurisdic-
tion, and commissioners as ex officio justices of the peace are to be 
deemed judicial officers of the district within the meaning of this 
section. 

SEC. 9. In the solemnization of marriage no particular form is How solemnized. 

required, except that the parties thereto shall assent or declare in the 
presence of each other and of the minister, priest, or judicial officer 
solemnizing the same, and in the presence of at least two attending 
witnesses, that they take each other to be husband and wife. 

SEc. 10. The person solemnizing the marriage shall give to each of . Certificate of mar
the parties thereto a certificate thereof, specifying therein the names riage. 

and residence of the parties and of at least two witnesses present at 
the time and place of such marriage. 

SJ<:c·. 11. A m3:rriage,solemnized before any pe!so~ profess_ing_ to be ra~r~f:ges :l ~ 
a mm1ster or priest of any church or congregation rn the di§tr1ct or judicial oMle~ 

any judicial officer thereof is not void, nor shall the validity thereof 
be in any way affected, on account of any want of power or authority 
in such person, if such marriage be consummated with a belief on the 
part of the persons so married, or either of them, that they have been 
lawfully joined in marriage. 

SEC. 12. Illegitimate children become legitimate by the subsequent ~i:~~~ 008 

marriage of their parents with each other; and all marriages to which • 
there are no legal impediments solemnized before or in any religious 
organization or congregation, according to the established ritual or 
form commonlv practiced therein, are valid. 

SEC. 13. When property is owned by either husband or wife, the w1~:
1
t1~!: 7;i1:~i1 r~ 

other has no such interest as will make the same liable for the contracts propertr of the other. 

or liabilities of either the husband or wife who is not the owner of 
the property, except as herein provided. 

SEC. H. Should either the husband or wife obtain possession or 11Jf~~!~a~~1:t~:/es 
control of property belonging to the other, either before or after mar- . 
riage, the owner of the property may maintain an action therefor, or 
for any right growing out of the same, in the same manner and M the 
same extent as if they were unmarried. 

SE_?. 15. A conveyance, transfer, or lien executed by either husband h~Z!~Ta~d ~;:~en 
or wife to or in favor of the other shall be valid to the same extent as 
between other persons. 

SEc. 16. A husband or wife may constitute the other his or her attor- ot~:!a'ii':;.i~l~ ~~~ 
ney in fact, to control or dispose of his or her property, and may revoke • 
the same to the same extent and manner as othel' krsons. 

S 1- l'I.' 'th h b d 'f • 1· bl f t d b,_~ 1· b'l't' Xeither liable for EC. I. .1.~eJ er US an nor Wl e lS Ia e Or e e ""or la l i !es the other's debts. 
of th~ other incun-ed before marriage, and, except as herein otherwise 
pronded, they are not liable for the separate debts of each other. nor 
1s the rent or income of such property liable for the separate debts of 
the other. 



496 FIFTY-SL"'CTH CONGRESS. SEss. I. CH. 786. 1900. 

CHAPTER THREE. 

OF PARENTS .AND CHILDREN. 

Sec. I Sec. 
18. Parents and children liable for each 19. ~Iaintenanee • of minor having prop-

other's support. erty. 
20. Power of mother over children. 

Pare1_1ts a'!ct chi!- SEc. 18. Parents shall be bound to maintain their children when 
dren hable ror each . . • 
other's support. poor and unable to work to mamtam themselves; and children shall 

be bound to maintain their parents in the like circumstances. 
~ainte1_1ance of SEC. 19. If any minor who has a father living have property the 

:'~~~r havmg prop- income of which is sufficient for his maintenance and education in a 
manner more expensive than the father can reasonably afford, regard 
being had to the situation of the father's family and to all the circum
stances of the case, the expenses of the maintenance and education of 
such child may be defrayed out of the income of his own property, in 
whole or in part, as shall be judged reasonable by the commissioner, 
and the charges therefor may be allowed accordingly in the settlement 
of the accounts of his guardian. 

ov~~~~ilcti1n mo th er SEc. 20. The power of the mother to bind her children, whether 
• legitimate or illegitimate, shall cease in case of her subsequent mar

riage, and shall not be exercised during the continuance of such 
marriage, either by herself or her husband. 

Application toa<l<)J,t 
a child. 

('on!-!ent of parents 
1u1rl ~uardian. 

\\'hd1 J•itn:nt iri
!'iB.Th·, i-t<·. 

Notice to the pa.rent. 

CH.APTER FOUR. 

OF THE .ADOPTION OF CHILDREN. 

Sec. 
21. Application to a<lopt a child. 
22. Consent of parents and guardian. 
23. When parent insane, etc. 
2-!. Notice to the parent. 
2-'l. Consent of child, when necesAAry. 
26. Decree of adoption and effect of same. 

Sec. 
2i. Status of a<lopted child. 
28. Adoption tenninates relation of parent 

and child. 
29. Appeal from <leerees of commissioners. 
30. ·when appeal may be taken. 
31. Change of name of adopted child. 

SEc. :H. Any inhabitant of the district may petition the commis
siorwr in the precinct in which the ehild resides or may he found for 
lean' to adopt a child not hi,- own, nnd, if de:-;ired, for a ehange of the 
child's nanw: hut the prayer of :-;uch pPtitio11 h_r a per:-;on h1tv11w a 
hu:,:hand or wife :,:hall not he gmnte<l unle:s::i the bu:-;band or wife joins 
therPin. 

SEc. 22. The parPnt,- of the rhild. or the sun·ivor of them, :,:hall, 
PXl'ept a:,: herein provided. consent in writing to :-;uch adoption. If 
neither parent is living, the guardian of the child, or, if there i:-; no 
f!~mtdiar~, the next o! k_in in the dis_tri_ct, may give su~·h consent; _or, 
1f there '" no next of km, the conumss10ner may appomt some smta
bli~ person to aet in the proceeding as guardian ad litem of the child, 
and to gin' or withhold sueh eonsent. 

Si-:c. 2:-t If either parent is insane or imprisoned in a penitentiary 
under a sentence for a term not Jes:-; than three years, or has willfullv 
dPsPrtPd and neglected to provide proper eare and maintenance for th·e 
child f_or one year next preceding the time of ~ling th~ petition, or_ is 
an unfit per,,on to have the care and custody of the child the comm1s
sio1wr may proceP<l a:-; if such parent were dead, and in hi,- di:-;eretion 
miff appoint some suitable person to act in the proceeding as o-uardian 
ad iitem of the child, and give or withhold the consent afore::iid: but 
in all ca,;es notice to the parent not laboring under said disabilities of 
insanity or imprisonment mentioned in this section shall be required. 

SEc. 2-1. If a parent doe,-: not consent to the adoption of hi:; or her 
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child the commissioner shall order a copy of the petition and order 
thereon served on him and the child personally, if found in the dis
trict, and, if not, that a notice thereof be published once a week for. 
three successive weeks in such newspaper as the commissioner directs, 
the last publication to be at least four weeks before the time appointed 
for the hearing and in all cases a copy of the petition and order shall 
be served on the child. Like notice shall also be published when a 
child has no parent living and no guardian or next of kin in said dis
trict. The commissioner may order such further notice as he deems 
necessary or proper. 

SEc. 25. If the child is of the age of fourteen years or upward the wg~~~Je~r'/ild, 
adoption shall not be made without his consent, given the commis- • • 
sioner on privy examination. 

SEC. 26. If upon such petition so presented and consented to the arf?l~ff!~t°ir ~~;:ion 
commissioner is satisfied of the identity and relations of the persons, • 
and that the petitioner is of sufficient ability and in all respects a 
proper person to bring up the child and furnish suitable nurture and 
education, having reference to the degree and condition of the parents, 
and that it is fit and proper that such adoption should take effect, a 
decree shaJl be made setting forth the facts and ordering that from 
the date of the decree the child shall, to all legal intents and purposes, 
be the child of the petitioner. 

SEc. 27. A child so adopted shall be deemed, for the purposes of c~i:i~ of adopted 

inheritance and all other legal consequences and incidents of the nat-
ural relation of parents and children, the child of the parents by adop-
tion, the same as if he had been born to them in lawful wedlock, except 
that he shall not be capable of taking property expressly limited to 
heirs of the body or bodies of the parent by adopt10n, nor property 
from the lineal or collateral kindred of said parents by right of repre-
sentation. 

SEc. 28. The parents of such child shall be deprived by the said re1-j?E!i~¥ =~:~3 
proceedings of all legal rights as respects the child, and the child shall child. 

be freed from all obligations of maintenance and obedience as respects 
his parents. 

SEc. 29. Any petitioner parent or other party to the proceedings c~ll~f ~~:.ii:. 
may appeal.~ th~ d~strict court from the judgment of the co~missioner en. 
on such petition m hke manner as appeals may be taken from Judgments 
of such commissioner in proceedings respecting the administration of 
estates of decedents; and any child made the subject of sueh petition 
may, by his g-uardian ad litem, appeal in like manner; but no bond 
shall be reqmred of, or costs awarded against such child or guardian 
ad litem. 

SEc. 30. A parent who has not, before the hearing of a petition for 00'1'.!I:'~n."ppeal mar 
the adoption of his child, had personal notice thereof, may, at any time 
within one year after actual notice, apply to the district court to 
reverse the judgment and the court, after due notice, may, in its discre-
tion, reverse or modify- the same. . . 

~EC. 31. I~ in a petition for the 9:doytion of a chil_d a ~hange of the ad~~t!1.f~hiiliUile of 
child's name 1s requested, the comm1ss10ner upon adJudgmg the adop-
tion may also adjudge such change of name and grant a certificate 
thereof without the notice required by the following sections. 

CHAPTER FIVE. 

OF THE CHANGE OF NAl!E. 

Sec. ' Sec 
32. Application for change of name. I 33.' Proceedings on application. 

SEC. 32. Applications for chanie of names of other persons may <'h~f.J:/,;{~~1~~~-" ior 

be heard and determined by the district court. No lawful change of 

'\"OL XXXI--32 
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the name of a person except a woman upon her marriage or divor~e, 
shall be made in the district unless for sufficient reasons not inconsIS• 

. tent with the public interest and satisfactory to the court. . 
~eedings on ap- SEC. 33. Before adjudging a change of name, except as{rodded ID 

phcation. section forty-nine, the court shall require public notice o the appli-
• cation therefor to be given, that all persons may offer and show cause, 

if they have any, why the same should not be granted. The court 
shall also require public notice to be given of the change adjudged, 
and on return of proof thereof may grant certificate, under the seal of 
the court, of the name the party is to have, and which shall thereafter 
be his legal name. 

CHAPTER Six. 

OF THE AGE OF MAJORITY. 

Sec. 
34. Majority of males and females. 

I

, Sec. 

35. Marriage of females equivalent to 
majority. 

;:1'2ori!i, of males SEC. 34. In the district all persons shall be deemed to have arrived 
a:i ema es. at majority at the age of twenty-one years, and thereafter shall have 

control of their own actions and business, and have all the rights and 
be subject to all the liabilities of citizens of full age. 

Marriage of femalj es SEC.· 35. All female hersons shall be deemed to have arrived at the 
equivalent to ma or- f • • t • be• • d d. t 1 
ity. age o maJonty upon e1r mg marne accor mg o aw. 

CHAPTER SEVEN. 

OF ESTATES IN DOWER. 

Sec. [ Sec. 
36. Dower of widow. 1 4i. When widow deemed to have elected. 
3i. 'fhen dower shall be assigned by the ! 48. When widow to be endowed anew. 

district court. l 49. Alienornonresidententitledtodower. 
38. Warrant 1for assignment of dower. i 50. Widow may remain indwelling house 
39. Proceedings and warrant of commis- : one year. 

sioner. i 51. Damages for withholding dower. 
40. When property can not be divided. ! 52. Damages, how estimated. 
41. Widow may occupy wit_h_heirs. , 53. Not to include use of permanent im-
42. Dower, how barred by Jomture. i provements. 
43. Evidence of assent to jointure. 1 54. Dam~es against heirs. 
44. Pecuniary provision a bar to dower. ! 5f,. Colln~1ve recovery of dower not to 
45. When widow may elect between joint- I prejudice infant heirs. 

ure and dower. 
46. When to elect between devii;e and ' 

dower. 

Dower of widow. SEC. 36. The widow of every deceased person shall be entitled to 
dower, or the use during her natural life of one-third part in value of all 
the lands whereof her husband died seized of an estate of inheritance. 

When <lower •hall SEC. 37. ,vhen a widow is entitled to dower in the lands of which 
be assigned by the h h b d d' d • d 't b • d h h h . . distriet eourt. er us an 1e seize , I may e ass1gne to er . y t e d1strwt 

court upon application o~ th~ widow or an~' other person _interest_ed in 
the lands; notice of application shall be g1nn to such heirs, dev1sees 
or other persons in such manner as the court shall direct. ' 

m;~•~\~c'.\~;~•;r_a""ign- SEc. 3i,. For the purpose of assigning such dower the district court 
shall direct a warrant to issue to three discreet and disinterested per
sons, as commissioners, authorizing and requiring them to set off the 
dower by metes and bounds, when it can be done without injury to 
the whole estate. . 

Proceedings an.a 8Ec. 39. The commissioners shall be sworn b, any officer authorized 
warrant of comm1s- d , • • • ll h d' h h. · d. · 
moner. to a mm1ster 1mpart1a y oat s to 1sc arge t eir ut1es, and shall, as 

soon as may be, set off the dower according to the command of such 
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warrant, and make return of their doings, with an account of their 
charges and expenses, in writing, to the district court; and the same 
being confirmed by the court and recorded, and an attested copy thereof 
filed in the office of the commissioner of the precinct where the lauds 
are situated, the <lower shall remain fixed and certain unless such con
firmation be set aside or reversed; all costs to be apportioned in the 
discretion of the court. • 
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SEC. 40. When the estate or any part thereof out of which dower is When property can 
to be assigned can not be equitably divided by metes and bounds, the not be divided. 

dower may be assigned of the rents, issues, and profits thereof, to be 
had and received by the widow as a tenant in common with the other 
owners of the estate. 

SEC. 41. When a widow is entitled to dower in the lands of which Widow may occupy 
her husband died seized she may, if residing thereon, continue to wi th heirs. 

occupy the same, and enjoy the rents, issues, and profits thereof with 
the children or other heirs of the deceased, or if not residing thereon 
may receive one-third part of the rents, issues, and profits thereof, so 
long as the heirs or others interested do not object, without having 
the dower assigned. 

SEC. 42. A woman may be barred of her dower in all the lands of ~wer, how barred 
her husband by jointure settled on her with her assent before the by Jointure. 

marriage: Pr01Jided, Such jointure consists of a freehold estate in 
lands, for the life of the wife at least, to take effect in possession or 
profit immediately on the ·death of her husband. 

SEc. 43. Such assent shall be expressed, if the woman be of the ~~dence of 81180nt 
full age of twenty-one, by her becoming a party to the conveyance by toJomture. 

which it is settled, and if she be under that age by her joining with 
her father or guardian in such conveyance. 

SEc. 44. Any ~uniary provision that shall be made for the benefit Pecuniaryprovtaton 
of an intended wife, and in lieu of dower, shall, if assented to as pro- a bar to dower. 

vided in the preceding section, bar her right of dower in ~11 the lands 
. of her husband. 

SEC. 45. If any such jointure orrecuniarv£rovision l:e made before !Whebn widowjmiaty 
• d • h h • • d "f "f •t be d e ect etween on• marriage, an wit out the assent o t e mten e WI e, or 1 i ma e ure and dower. 

after marriage, she shall make her election after the death of her bus-
.band whether she will take such jointure or pecuniary provisi~n or be 
endowed of the lands of her husband, but she shall not be entit}Nl to 
both. 

SEC 46 If any hnds be devised to a woman or other 1>rovision l)(l When to elect be-• • . . ' : , ' . . d tween dev!Me and 
made for her rn the will of her husband, expressly m hen of myer, dower. 

she shall make her election whether she will takt1 the land so densed 
or the provision so made, or whether she will be endowed of the lands 
of her husband; but she shall not be entitled to hoth unless it plainly 
appear.; by the will to have been so intended by the testator. 

SEC. 47. When a widow shall be entitled to an election under either t~\~:,?e':! 1tfJ~med 
of the two sections last preceding she shall be deemed to ha,-e elected 
to take such joint_ure, dedse, or other provis~on unles~ w~thin one year 
after the death of her husband she shall file m the d1str1ct court her 
election_ i!1 writing to relinquish her rights under the jointure, deyise 
orSirov1s1on. 

• • Wht>n widow to be EC. 48. If a woman be lawfully evicted of lands assigned to h~i: as endowed anew. 

dower or settled upon her as jointure, or be aeprived of the provision 
made for her by the will or otherwise in lieu of dower, she may be 
endowed anew in like manner as if such assignment~ jointure, or other 
provision bad not been made. . . 
~ 4" A · • h 11 th t b barred Ah<>nornonres1dent 0EC. • .:,. woman bemg an alien ~ _a not on · at acc~:m~ e • entitlt-0. to dower. 

of her dower; and anv woman res1dmg out of the d1stI·1c~ sh~ll be 
entitled to dower of the lands of her deceased husband lymg m tht> 
district of which her husband died seized of an estate of inheritance; 
and the same may be asi:.igned to her, or recovered by her, in like man-
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ner as if she and her deceased husband had been residents within the 
district at the time of his death. 

SEc. 50. A widow may remain in the dwelling house of her husband 
one veur after his death without being chargeable with the rent there
for, ·and ;;hall have reasonable sustenance out of the estate for one 
vear. 

Da!Ilages for with- • SEc: 51. ,Yhenever, in any action brought for the purpose, a widow 
holdmg dower. shall recover her dower in lands of which her husband died seized, she 

shall be entitled also to recover damages for the withholding of such 
~~~ • 

Damages, how esti- SEc. 52. Such damage shall be one-third of the annual value of the 
mated. 

mesne profits of the lands in which she shall so recover her dower, to 
be estimated in an action against the heirs of her husband from the 
time of his death, and in actions against other persons from the time 
of demanding her dower of such persons. 

Damages not to in- SEC. 53. Such damages shall not be estimated for the use of any 
elude use of perma- h h h 
nent improvements. permanent improvements made after the deat of er us band by his 

heirs, or by any other person claiming title to such lands. 
h.[t:,,':'-ages against SEC. 54. ,vhen a widow shall recover her dower in any lands aliened 

by the heir of her husband she shall be entitled to recover of such heir, 
in a civil action, her damages for withholding such dower from the 
time of the death of her husband to the time of the alienation by the 
heir, not exceeding six years in the whole; and the amount which she 
shall be entitled to recover from such heir shall be deducted from the 
amount she would otherwise be entitled to recover from such grantee; , 
and any amount recovered as damages from such grantee shall be 
deducted from the sum she would otherwise be entitled to recover from 
such heir. 

Collusive recov~ry SEC. 55. \Vhen a widow not having a right of dower shall, during 
ofdowernottopreiu• h • f f h h • f b b b d f b f dice infant heirs. t e 1n ancy o t e e1rs o t e us an , or any o t em, or o any 

other person entitled to the lands, recover dower by the default or 
collusion of the guardian of ;;uch infant heirs, or such other person, 
such heir or other person so entitled shall not be prejudiced thereby, 
but when he come;; of full age he shall have an action against such 
widow to recover the lands so wrongfully awarded for dower. 

fiu .. h1n1il'~ life f'""

tah·. 

Persun in pi 1~~!-l-'.-i• ,n 
liable f(_)r rent. 

CHAl'TER EIGHT. 

OF ERT..\TE BY THE Ct::RTESY. 

,',fl. Husband'~ life estate. 

SEC. 5fi. When any man and his wife shall he seized in her right of 
any e;;tate of inheritance in lamb the husband shall, on the death of 
bis wife, hold the lands for his life as tenant thereof by the curtesv, 
although such husband and wife may not have had i;;sue born alive.· 

Of' f;EXERAL PROVISIONS COXCERXIXH ESTATES IN LANDI'!. 

~el~. : Sec. 

5,. J'pr,on in pm:;;:es;;:ion liahlP for rent. i 60. Determination of estates at will and 
:;.-,_ Rent, how recovere•l. I hy sufferance. 
:;i1. La~t two ;,:ection~ not to exeludP, ,ther i 61. Action for injury to inheritaw·e. 

remedie,;, 62. Remedy of tenant,; in common. 

SEc. 57. Every person in pos:-.ession of land out of which anv rent 
i-; due, whether it was originally demised in fee, or for anv • other 
estate of freehold, or for any term of year;;, shall be liable ·for the 
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amount or .proportion of rent due from the land in his possession, 
although it be only a part of what was originally demised. 

SEc. 58. Such rent mav be recovered in an action, and the deed or ~nt, how recov
demise, or any other instrument in writing, if there be any, showing <,re • 

the provisions of the lease, may be used in evidence by either party to 
prove the amount due from the defendant. 

SEC. 59. Nothing contained in the two preceding sections shall LaSt two sections . . not to exclude other 
deprive landlords o_f any other legal remedy for the recovery of then- remedies. 

:r:ents, whether secured to them by their leases or provided by law. 
SEC. 60. • All estates at will or by sufferance mav be determined bv Determinf!-tion of · h h h • . . . .J • .J estates at will and by e1t er party, by t ree mont s' notice m wr1tmg given to the other sufferance. • 

party; and when the rent reserved in a lease at will is payable at 
periods of less than three months the time of such notice shall be 
sufficient if it be equal to the interval between the times of payment; 
and in all cases of neglect or refusal to pay the rent due on a lease at 
will fourteen days' notice to quit, given in writing by the landlord to 
the tenant, shall be sufficient to determine the lease. 

SEC. 61. A person seized of an estate in remainder or reversion may . Act!on for injury to 
maintain a civil action for any injury done to the inheritance, notwith- mhentance. 

standing any intervening estate for life or years. 
SEC. 62. A tenant in common may maintain any proper action or . Remedy of tenants 

proceeding against his cotenant for receiving more than his just pro- m common. 

portion of the rents or profits of the estate owned by them in common; 
and joint tenancy is abolished, and all persons having an undivided 
interest in real property are to be deemed and considered tenants in 
common. 

CHAPTER TEN. 

OF THE PROPERTY OF MARRIED WOMEN. 

Sec. 
63. Separate property of wife not subject 

to husband's debts. 
64. Property acquired during coYerture. 
65. District court may adjudge that hus

band has abandoned wife; effect of. 
66. Return of husband not to abate action. 

Sec. 
67. Liability for civil injuries. 
68. Wife's contracts binding upon her. 
69. Civil disabilities removed. 
70. Register of personal property. 
71. Effect of registration. 
72. Certified copies of register. 

S 63 Th • t . d • • • ht f . . • . • d fol('I>aratt' J>ropNtr EC. . e. pi oper J an _PecumarJ rig s o e, ?IJ lllfl.l r_ie or w fe not subje<·t to 
woman at the tm1e of her marriage, or afterwards acqmred hy gift, husballl\'scl<,-bts. 

devise, or inheritance, shall not be subject to the debts or contracts of 
her ~usband, and she may manage, sell, convey, or devise the same 
by will to the same extent and in the same manner that her husband 
can property belonging to him. . 

SEc. 64. All property, either real or personal, acquired by any dJ;17if;~;,erta~;,i:~red 
married woman during coverture by her own labor shall not be liable 
for the debts, contracts, or liabilities of her husband, but shall in all 
respects be subject to the same exemptions and liabilities as property 
owned at the time of her marriage or afterwards acquired by gift, 
devise, or inheritance. D. t • t rt 

S 65 
'

~Th • d "d" • h d" • t h 11 ba is nc cou may EC. . ,, en any marrie man res1 1ng 1n t e 1str1c s a a n- adjudgethatl,usba_nd 
don_ his wife without makin~ suitable provision for he1; ~upport_ for a :~~i~~doned lYlfe: 

period of Ol)e year the distnct court may, upon her petition settmg !IP 
the facts of such abandonment, verified by her own oath, summanly 
proceed ~o hea! t~e petition and adjudge the fact as to such aband<;m-
ment, which a~Judication shall be conclusive as_ to such fact as to third 
persons; and if such abandonment shall be adJudged thereupon, such 
married 'Yoman, during the absence of her husband, may in all 1·espects 
contract m relation to, sell, conve:r, and deal ~th her separate prop-
erty, real and personal, in the same manner as 1f she were a feme sole, 



502 FIFTY-SIXTH CONGRESS. SEss. 1. CH. 786. 1900· 

and may in her own name, without being joined with her husband, sue 
and be sued in relation to her separate property on any contract made 
by her after such adjudication and before the return of her husband. 

Return of husband SEc. 66. No action wherein a married woman shall be a parth, under 
not to abate action. the provisions of this code, shall be abated on the return of er hus-

band into the district, but he may, on his application, be admitted to 
prosecute or defend such action jointly with her. 

Liability for civil SEC. 67. For all civil injuries com~itted by a married woman dam-
injuries. ages may be recovered from her alone, and her husband shall not be 

responsible therefor, except in case where he would be jointly respon
sible with her if the marnage did not exist. 

Wl!c"s contracts SEc. 68. Contracts may be made by a wife, and liabilities incurred, 
bindmg upon her. and the same enforced by or against her to the same extent and in the 

same manner as if she we:re unmarried. 
civil disabilities re- SEC. 69. All laws which impose or recognize civil disabilities upon 

moved. a wife which are not imposed or recognized as existing as to the hus
band are hereby repealed; and for any unjust usurpation of her prop
erty or natural rights she shall have the same right to appeal in her 
own name alone to all courts for redress that the husband has. 

~rot personal SEC. 70. The commissioner for each precinct shall keep a register, 
in which he shall enter a description of the personal estates of married 
women, as hereinafter directed. 

Effect of registra- SEc. 71. A married . woman possessed of or ownin~ an[ personal 
tlon. property or pecuniary rights may. make a descriptive hst o the i,ame, 

and make and subscribe on the said list an oath that the property and 
rights therein described belonged to her at the time of lier marriage, 
or that she has acquired the same by her own Jahor, or by bequest, 
inheritance or by the gift of some person named other than her hus
band; and the list and affidavit shallbe recorded in the register, and 
shall be prime. facie evidence of the facts therein stated, and property 
not so registered shall be deemed prima facie to be the property of 
the husband rather than of the wife. ' 

~rtified copies of SEc. 72. A certitied copy of the register shall be original evidence 
re er. equally with the original list and affidavit, and the fees for recording 

and for making the certified copies of the register shall be the same 
as in the case of deeds. 

CHAPTER ELEVEN. 

OF CONVEYANCES OF REAI, PROPERTY. 

Sec. Sec. 
73. Conveyance, how made. 89. Proof of execution by subscribing 
74. Conveyance of wife's property. witnesses. 
75. Effect of quitclaim. 90. Proof when witnesses dead or absent. 
i6. Word "heirs" not neces...«ary to con- 91. Witness to execution of deed. 

vey fee simple. 92. Penalty for refusing to appear or tes-
77. Conveyance by tenant for life or years. tiiy. 
78. Covenants not imJ?lied. 93. Certificate of proof to be indorsed on 
i9. Mortgage not to imply covenant to deed. 

pay money. 94. Deed proved may be read in evidence. 
80. Conveyance of lands held adversely 95. Record of deeds and mortgages. 

by another. 96. Certificate on conveyance. 
81. Joint conveyance to create cotenancy. 1 97. Index of records. 
82. Execution and acknowledgment of I 98. Unrecorded conveyance, when void 

deeds. as to third persons. 
83. Same in States. ! 99. Record or transcript evidence. 
84. Certificate of official character. 1100. Record of deeds of defeasance. 
S.5. Acknowledgment of deeds in foreign 101. Record of assignment of mort~e. 

country. 102. Discharge of mortgage by margmal 
86. Acknowledgment by married women. I entry. 
Si. Convevance by married woman re- 103. Discharge upon certificate of mort-

siding out of district. gagee. 
88. Officer taking acknowledgment must 104. Certificate of mortgagee to be re-

know grantor. corded. 
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Sec. Sec. 
105. Penalty for refusing to discharge 112. Exceptions. 

mortgage. ' 113. Other defective deeds cured. 
106. Power of attornev and contract mav 114. Judicial sales. 

be recorded. • • 115. Defectively executed sales by exec-
107. Instrument so recorded, how re- 1 utors and administrators. 

voked. 116. Records of such deeds receivable in 
108. Deeds heretofore made, etc. , evidence. 
109. Patents, decrees, etc., affecting lands ; 117. Defective execution of conveyances 

may be recorded. ! by executors; decree in such cases. 
110. Record of such instrument. 1 118. Transcribingrecordsfornewprecinct 
111. Defective acknowledgments cured. : to have the effect of the original. 

SEC. 73. A conveyance of lands, or of any estate or interest therein, c~nveyance, how 
may be made by deed, signed and sealed by the person from whom the ma e. 

estate or interest is intended to pass, being of lawful age, or by his 
lawful agent or attorney, and acknowledged or proved, and recorded 
as directed in this chapter, without any other act or ceremony whatever. . 

SEC. 74. A husband and wife mav, by their joint deed, convey the conveyanceofwife's 
real estate of the wife, in like manner as she might do by her sepa- property. 

rate deed if she were unmarried. 
SEC. 75. A deed of quitclaim and release of the form in common use Effect of quitclaim. 

shall be sufficient to pass all the real estate which the grantor could 
lawfully convey by a deed of bargain and sale. 

SEc. 76. The term "heirs" or other words of inheritance shall not Word "heirs" not 
' • • ' necessary to convey be necessary to create or convey an estate m fee s1myle; and any con- fee simple. 

veyance of any real estate hereafter executed shal pass all the real 
estate of the grantor, unless the intent to pass a less estate shall appear 
by express terms or be necessarily implied in the terms of the grant. 

SEc. 77. A conveyance made by a tenant for life or years purporting an<ri~;!fr~~C: ;'~n
to grant a greater estate than he possessed or could lawfully convey 
shall not work a forfeiture of his estate, but shall pass to the grantee 
all the estate which such tenant could lawfully convey. 

SEC, 78. No covenant shall be implied in anv conveyance of real Covenants not Im-., plitd. 
estate, whether such conveyance contain special covenants or not. 

SEc 79 No mortgage shall be construed as implving a covenant for liortgage not to Im-
• • -'- • • w ply covenant to pay 

the payment of the sum thereby intended to be secured; and when money. 

there shall be no express covenant for such payment contained in the 
mortgage, and no bond or other separate ini;trument to secure such 
payment shall have been gh·en, the remedies of the mortgagee shall 
be confined to the lands mentioned in the mortgage. 

SEc. 80. No grant or conveyance of land or interest therein shall h~i'ctn:3~:~~;~;~~ 
be void for the reason that at the time of the execution thereof such other. 

lands shall be in the actual possession of another claiming adversely. 
SEC. 81. Every conveyance or devise of lands or interests therein 1/i;::te ~~~~!b~~~e 

made to two or more persons, other than to _executors a!1d trustees, as 
such, shall be construed to create a tenancy m common m such estate, 
unless it be expressly declared in such conveyance or devise that the 
grantees or devisees shall take the lands as joint tenants. . 

S 82 D d d • h' h di t • t f I d • te t Execution and EC. . ee s execute Wit m t e s nc o an s or any Ill res acknowledgment of 
in lands therein shall be executed in the presence of two witnesses, deeds. 

who shall subscribe their names to the same as such; and the persons 
exec!-1ting such deeds may acknowledge the execu.tion thereof. ~fore 
any Jud~e, clerk of the district court, notary public, or comm1ss1oner 
within tne district, and the officer taking sucli acknowledgment shall 
indorse thereon a certificate of the acknowledgment thereof and the 
true date of making the same, under his hand. 

_SEC?· 83. If any deed shall be executed in any State, Territo!)', or Same in 
st

ates. 

D1str1ct of the United Stutes such deed may be executed according to 
the laws of such State, Terri~ry, or District, and the executio!1 th_ereof 
may be acknowledged before any judge of a court of record, ]USbce of 
the peace, or notary public, or other officer authorized by the laws of 
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such State, Territory, or District to take the acknowledgment of deeds 
therein, or before any commissioner app<>inted for such purpose. 

Certificateofoffl.ciaI SEC. 84. In the cases provided form the last section, unless the 
character. acknowledgment be taken before a commissioner appointed for that 

purpose, or before a notary public certified under his notarial seal, or 
before the clerk of a court of record certified under the seal of the 
court, such deed shall have attached thereto a certificate of the clerk 
or other proper certifying officer of a court of record of the county or 
district within which such acknowledgment was taken, under the seal 
of his office, that the person whose name is subscribed to the certificate 
of acknowledgment was at the date thereof such officer as he is therein 
represented to be; and that he believes the signature of such per
son subscribed thereto to be genuine, and that the deed is executed 
and acknowledged according to the laws of such State, Territory, or 
District. 

ofA~~wl:igre_nt SEC. 85. If such deed be executed in any foreign country it maybe 
country.

8 
oreign executed according to the laws of such country, and the execution 

thereof may be acknowledged before any notary public therein, or 
• before any minister plenipotentiary, minister extraordinary, minister 

resident, charge d'affaires, commissioner, or consul of the United 
States appointed to reside therein, which acknowledgment shall be 
certified thereon by the officer taking the same, under his hand; and 
if taken before a notary public his seal of office shall be affixed to 
such certificate. 

b Ackn~:ledgment SEC. 86. When a married woman residing in the district shall-join 
r ma women. with her husband in a deed of conveyance of real property situated 

within the district she shall acknowledge that she executed such deed 
. freely and voluntarily. • 

ri!;i>n;g~::e~~:; SEC. 87. When any married woman not residing in the district shall 
out of district. join with her husband in any conveyance of real estate situated within 

the district the conveyance shall have the same effect as if she were 
sole, and the acknowledgment or proof of the execution of such con
veyance by her may be the same as if she were sole. 

k,?o~Y~!~~ m~;i: SEC. 88. No acknowledgment of any conveyance having been exe
kuow grantor. cuted shall be taken by any officer unless he shall know or have satis

factory evidence that the person making such acknowledgment is the 
. individual described in and who executed such conveyance. • 

b:~i:~i:i~ru~~~~ SEC. 89. Proof of the execution of any conveyance may be made 
nesses. before any officer authorized to take acknowledgment of deeds, and 

shall be made by a subscribing witness thereto, who shall state his own 
place of residence and that he knew the person described in and who 
executed such conveyance; and such proof shall not be taken unless 
the officer is personally acquainted with such subscribing witness or 
has satisfactory evidence that he is the same person who was a sub
scribing witness to such instrument. 

n!',.;..~:i~ad"t,e:t>..:~t SEc. 90. When any grnntor is dead, out of the district, or refuses 
• • to acknowledge his deed, and all the subscribing witnesses to such deed 

shall also be dead or reside out of the district, the same may be proved 
before the district court, or any judge thereof, by proving the hand
writing of the grantor and of any subscribing witness thereto. 

ud~itns;;eJ~ exeeu- SEC. 91. Upon the application of any grantee, or of any person 
claiming under him, verified by the oath of the applicant, setting forth 
that the grantor is dead, out of the district, or refused to acknowledge 
his deed, and that any witness to such conveyance refuses to appear 
and testify touching the execution thereof, and that such conveyance 
can not be pronn without his evidence, any officer authorized to take 
the acknowled~ment or proof of conveyance, except a commissioner 
of deeds, ruay issue a subprena requiring such witness to appear and 
testify before such officer touching_ the execution of such conveyance. 
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SEC. 92. Every person dulv served with such subpcena who shall Penalty forref\1siug 
· h • l f. l . ' to appear or testify wit out reasonab e cause, re use or neg ect to appear, or appearmg • • 

shall refuse to answer upon oath touching the matter aforesaid, shall 
forfeit to the injured party one hundred dollars, and may also be com-
mitted to prison as for a contempt by the officer who issued such sub-
prnna, there to remain until he shall submit to answer on oath as 
aforesaid. 

SEC. 93. Every officer who shall take the proof of any convevance certificate of proof 
shall indorse his certificate thereon, signed by himself on the coiivev- ~~e3~ in ctorse<l on 

ance, and in such certificate shall set forth the things herein before 
required to be done, known, or proved, together with the names of the 
witnesses examined before such officer, and their places of residence, 
and the substance·of the evidence by them given. 

SEC. 94. Ever;y conveyance acknowledged or proved or certified in Ddeedpr~vedmayh~ 
• . rea In endence the manner herembefore pi'es0ribed by any of the officers before named • 

may be read in evidence without further proof thereof, and shall be 
entitled to be recorded in the precinct in which the lands lie. 

ShEC. 95.d~epad~ate_ books sh.all bfe prhovided bd:y thefcodmnd1issiodner in m!~~~~~tdeedsan!l 
eac recor mg istnct or precmct or t e recor mg o ee s an mort-
gages, in one of which books all deeds left with such commissioner 
shall be recorded at full length, with the certificates of acknowledg-
ment or proof of the execution thereon, and in the other all mortgages 
left with the commissioner shall in like manner be recorded. 

SEC. 96. The commissioner shall certify upon each conveyance Certificate on con
recorded by him the time when it was received and the reference to veyance. 

the book and the page where it is recorded, and every conveyance 
shall be considered as recorded at the time it was so received. 

SEC. 97. The commissioner shall also keep a proper index, direct 1ndex of recoros. 

and inverted, to the books for the recording of deeds, and also one to 
the books for the recording of mortgages, in which he shall enter 
alphabetically the name of every party to each and every instrument 
recorded by him, with a reference to the book and page where the 
same is recorded. 

SEC. 98 Every conveyance of real propertv within the district here- Unrecorded com·ey-
• • . . . ance. when Yo1d us to 

after made which shall not be filed for record as pronded m this chap- third persons. 

ter shall be void against any subsequent innocent purchaser in good 
faith and for a valuable consideration of the same real property, or 
any portion thereof, whose conveyance shall be first duly reeorded. 

SEC. 99. The record of a conveyance duly recorded, or a trnnscript e,~J-~;;~~-<•rtmnM·rlJ>t 

thereof duly certified by the commissi?ner _in wh<?se office the. same 
may have been recorded, may be read m endenee 111 any court m the 
district with the like force and effect as the original instrument; hut 
the effect of such evidence may be rebutted by other competent 
evidence. 

SEC. 100. When a deed purports to be an absolute conveyance in de~:i:ic:/ deros or 

terms, but is made or intended to be made defeasible by force of a 
deed of defeasance or other instrument for that purpose, the original 
conveyance shall not be thereby defeated or affec!ed ~s agains~ any 
person other than the maker of the defeasance, or his heirs or densees, 
or persons having actual notice thereof, unless the instrument of de-
f easance shall have been recorded in the office of the commissioner for 
the precinct where the lands lie. 

SEC. 101. The recording of the assignment of a mortgage bhall not m:i~r:ui:tgaag-;:ign

in itself be deemed notice of such assignment to the mortgagor, his 
heirs or personal repre8entatives, so as to inrnlidate any payment 
made bv them or either of them to the mortgagee. 

SEC. ·10~. Any mortgage that has been or ~ay hereafter be recorded ga~~schi~?"e ;},~!;\',~;; 
~ay be dIScharged by an entry in the margrn of the :ecord th~reof, entry. 

signed by the mortgagoo or his personal representative or assignee, 
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acknowledging the satisfaction of the mortgage, in the presence of the 
commissioner or a deputy, who shall subscribe the same as a witness, 
and such entry shall have the same effect as a deed of release duly 
acknowledged and recorded. 

tifc~:~F~~~~g~~- SEc. 103. Any mortgage may also be discharged upon the record 
thereof by the commissioner in whose custody it shall be whenever 
there shall be presented to him a certificate executed by the mort
gagee, his personal representatives or assigns, acknowledged or 
proved and certified as hereinbefore prescribed to entitle conveyances 
to be recorded, specifying that such mortgage has been paid or other
wise satisfied or discharged. 

Certificate of mort- SEC. 104. E,·ery such certificate and the proof or acknowledgment gagee to be recorded. 
thereof shall be recorded at full length, and a reference shall be made 
to the book and page containing such record in the minute of the dis
charge of such mortgage made by the oommissioner upon the record 
thereof. 

Penalty for refusin~ SEC. 105. If any mortgagee, or his personal representative or 
!~gtischarge mort assignee, as the case may be, after full performance of the condition 

of the mortgage, whether before or after a breach thereof, shall, for 
the space of ten days after being thereto requested in writing, and 
after tender of his reasonable charges, refuse or neglect to discharge 
the same as provided in this chapter, or to execute and acknowledge a 
certificate of discharge or release thereof, he shall be liable to the 
mortgagor, his heirs or assigns, in the sum of one hundred dollars 
damages, and also for all actual damages occasioned by such neglect or 
refusal, to be recovered in an action. 

Power of attorney SEC. 106. Even· letter of attornev or other instrument containinf and ('on tract may be .J ., 
recorded. a power to convey lands as agent or attorney for the owner of sue • 

lands, and every executory contract for the sale or purchase of lands 
when acknowledged or proved in the manner prescribed in this title 
for the acknowledgment or proof of com·e~·ances, may he recorded in 
the eommi,;sioner·s office of any precinct in which the lands to which ,mch 
power or eontraet relates may be situated; and when so aeknowlf'dged 
or proved and the record thereof when recorded, or the transcript of 
such record dulv certified, uuw he read in evidence in any eourt in the 
clistriet without· further proof of the same. • 

Instrument ,o re- S.:c. 107. Xo ll'tter of nttornev, or other instrument so reeorded 
corded. how revnkt>d. I ... • · ' shall he det•mPd to he n'vokN by any ad of tlw party by whom 1t was 

ext>euted nnlt>ss tlw i11stn11rn•11t \'011t11i11ing such n•,·o<·tttion he also 
l'l'l'ordPd in the samP offin' in whid1 the instrument eontaining toe 
power was rel·onh'd. 

DeP•l 0 l11•rHoioro, :-it:c. 10:--. All \'Oll\"PYatlt'PS of l"Ptll pro11ert.Y hPrPtofore made and mnfle, (•t,·. 
a<"know!Pdged or pron·d in aeeordtllH'l' with the laws of the distriet in 
fon·e at tlw tinw of snl'h making an<l a\'knowledgment of proof shall 
ban' the same foree as eddenee and be reeonled in the same manner 
and with likt- etfed as <·onn·yan1·es exeeukd and acknowledged in 
pursmrnee of the pro\-isions of this ehaptPI". 

,-r,1.:•.'t',',7/,:,.ti')1; •· 
1;;,1;·,1: _St:c. Ut•· Pt~tPnts from t~ie C nitPd. Sta~es for lands within the dis

may 1,.. n·,·or<1,,,1. tnd, notwes of pendmg ad10ns affeetrng title to real estatP, judgments 
of rnurts in the distril't rer1uiring the exeeution of a eom-enull'e of 
real ~4a~e within the dist_rict.. and appro~·ed li~ts of lands granted to 
th.- d1stnl't or to eorporat1011s m th1• district. ancl eonvfl·ances exeeuted 
h5· any oflieer of the distriet by authority of law of lands within ,-aid 
di,..triet. shall he entitled to be recorded in the office of the commis
:-iom:r of the precinet in whil'h the lands lie in like manner and with 
like etfeet a,- e0t1Yeyanees of land duly aeknowledged, proved, or cer
tified. 

st;;;;;;~~t ,,r sueh in- SEC. 110. The record of any :-Ul'h patent, notice of pendinO' action 
judgment_, !1pproved lists. or_cle_ed,-; cl~ly reeonled. or a transcript thereof 
duly certified by the comnus:-;10ner m whose office the same may have 
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been recorded, may be read in evidence in any court in the district 
with like force and effect as the original thereof. 

SEC. 111. All defective and informal acknowledo-ments of deeds Defective acknowl-
~ b , cdgments cured. 

powers of attorney, mortgages, or other mstruments for the convey- • 
ance of land, or any interest therein, heretofore made by any person 
or persons in good faith, whether the acknowledgments were taken 
by or before any clerk, deputy clerk, or judge of any court of record 
within the district, or any commissioner or notary public of the dis-
trict, shall be, and the same are hereby, legalized. 

SEC. 112. This chapter is not intended to interfere with vested rights Exceptions. 

in lands or premises, arising- by adverse title, acquired in good faith 
smce the date of such defective acknowledgments. 

SEc. 113. All deeds to real property heretofore executed in the dis- de~~e.fu~.fective 

trict which shall have been signed by the grantors in due form s4all 
be sufficient in law to convey the legal title to the premises therein 
described from the grantors to the grantees without any other execu-
tion or acknowledgment whatever; and such deeds so executed shall be 
received in evidence in aJI courts in the district and be evidence of the 
title to the lands therein described against the grantors, their heirs 
and assigns. 

SEC. 114. All judicial sales of real propert}· heretofore made in the Judicial sales. 

district on proceedings to satisfy valid Judgments or decrees of any 
court, and the moneys bidden thereon paid to the officer making such 
sale, and such sale shall have been confirmed by an order of the proper 
court, such sale shall be valid and sufficient in law to sustain a deed 
based on such sale, and when no such deed has been executed shall 
entitle such J?Urchaser to such deed; and such deed, when executed, 
shall be sufficient to convey all the title of the judgment debtor in the 
premises so sold to the purchaser at the sale; and all defects and 
irregulaiities in the issuance of execution or the manner of 'Daking or 
conducting such sale shall be disregarded. 

SEc. 115. All sales heretofore made by executors and administrators cu~!Je~~\~~
1
hy ei~~= 

of their decedents' real property in the district to purchasers for a tors and adminlstra
valuable consideration, which has been paid by such purchasers to tors. 

such executors or administrators or their successors in good faith, and 
such sales shall not have been set aside by the court, but shall have 
been confirmed or acquiesced in by such court, shall be sufficient to 
sustain an executor's or adminh;trator's deed to such purchaser for 
such real property, and in case such <leed shall not have been given 
shall entitle such purchaser to such deed; and such deed shall be suffi-
cient to convey to such purchaser all the title that such decedent had 
in the real property; and all irregularities in obtaining the order of 
the court for such sale and all irregularities in making or conducting 
the same by such executor or administrator shall be disregarded. i-ds 1 h 

SEc. 116. When such deeds so executed shall have been recorded in d!:J.~
0 

receivabfe"~n 
the records of deeds in the proper precinct, such record, duly certified evidence. 

by the commissioner, shall be evidence in all courts, and have the same 
effect as the original. Defective execution 

SEc. 117. When any real estate has been heretofore or shall be· of conveyances ?Y 
hereafter sold by any executor or administrator under or by virtue of :~~=-decree rn 

any license or order of any commissioner in the district, and the sale 
shall have been approved by the commissioner, and the purchaser 
shall have paid the purchase money for the same, and the sale shal~ 
have been made in good faith, in order to provide for payment of 
the claims against the estate and the executor or administrator shall 
have failed or neglected to ~ake or execute any deed conyeying_ such 
real estate to such purchaser or if from mistake or omission m the 
deed or defect in its executi~n the same shall be inoperative, and the 
period of five years shall have elapsed after the making of sueh sale, 
then in such case all such sales shall he, and are hereby, confirmed and 
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approved, notwithstanding any irregularities or informalities in the 
proceedings prior to the 8ale; and when such facts shall be made to 
appear in any action of an equitable nature brought to quiet title to 
such real property against the heirs or their assigns of the deceased 
person whose property shall hM·e been thus sold, in the proper court 
for such suit8, then such court shall make its decree quieting such 
title and compelling and ordering conveyances of the same to be made 
to 1mch purchaser, his heirs or assigns, as if a valid contract to convey 
the real property had been made by such deceased person in his life
time; and no action shall be maintained by such heirs, or their heirs 
or assigns, to dispossess any such purchaser, his heirs or assigns, after 
the expiration of five years from any such sale. 

Transcribing r_ec- SEC. 118. ,vhen a new precinct shall be or!!Rnized in whole or in 
orrls for new precmct • d • f "' · h h 
to haye_ the effect of part from an orgamze precmct, or rom territory attac ed to sue 
th eorigmal. organized precinct for judicial purposes, all the records of deeds or 

other instruments relating to real property in such new precinct may 
be transcribed into the proper books by the commissioner of such new 
precinct, which records, so transcribed, shall have the same effect in all 
respects as original records; and the commissioner shall be paid for 
transcribing the same such sum as the district court may deem just and 
reasonable. 

CHAPTER TWELVE. 

OF FRAGDGLENT CONVEYANCES OF REAL PROPERTY. 

119. Yoid as to whom. 
120. Qualifications of last section. 
121. Conveyance with power of reYoca

tion. 

Sec. 

122. Conveyances by one authorized to 
revoke former grants. 

123. Same, when conveyance before 
power of revocation vested. 

Y,.i,, as 1" whom. SEc. 119. Everv c01n-evance of interest in lands. or the rents or 
profits thereof, ai1d e,·er\· charge upon lands or upon the rents and 
profits thereof, made or created with the intent to defraud prior or 
subsequent purchasers for a valuable consideration of the same lands, 
rents, or profits, as against such purchasers shall he ,·oid. 

0 /f,;!:';e~\f0~t ti" n' SEc. 12U. Ko :mch conn'yance or eharge shall he deemed frnudulent 
in favor of a subsequent pnrdmsPr who shall h:n-e aetual or legal notice 
thPreof at the time of his pun·hasP, nnlcs,- it shall appear that the 
g-rantPc in such eonvcyanee. or person to be benefited bv such charge, 
was pri,·y to the franrl intended. • -

pi~~~-),~~v;·J~;.\~/;'Pa~t~r~.h St:c. 1~ 1. ~:,~ery eonYeyanee or ehargf:\ of or upon any· <-state or 
intPrPst in lands containing any prodsion for the re,·oerition. dPter
mirnttion. or alteration of such Pstate or interest, or anv part thereof 
at the will of the grantor, shall he void a:-: against ;.:i1h:-:equent pm·: 
(•ha,;ers from :mch grantor for a valuahle eonsideration of mn- estate 
or intere;.:t so liahlc to he revoked or determined. although the same 
h'.• not e::-:pressly re,·oked. determined. or t\ltered by _such grantor by 
nrtue of the power reserved or expres,;;ecl m such pnor co1n-cJ·ance or 
drnrge. 

,·,,n,·,Tnt,•·•·sl,y,,r,,• S1-:c. 122. ,Yhere a power to revoke the ronvevanre of an,· l•,1ncls. 
at:tfJ 1,rii,,d 1,1 r1:y .. k1· • 
j,,rrn, r ;:r,mt,. or tlw rents and profits thereof. and to reCOH\'C"\. the same. ;hall he 

g-i,·en to any per,;on other than the grantor in si1ch conve,·ance. and 
;.twh person shall thereafter COI!\'C.f t?e same lands, rents. or profits to 
a purchaser for a ntluahle consideration. such subsequent convenrnee 
shall be rnlid in the same manner and to the same extent as ·if the 
power of re,·ocation were recited therein and the intent to revoke the 
former conveyan('e Pxpressly declared. • 

Same, "'!'en c(m- SEc. 123. If a eon,·enu1ee to a purchaser under either of the last ¥eyanee betore power . . .. • '~ 
ofrevocation vested. two precedmg sect10ns shall he made before the person makino- the 

same shall be entitled to execute his power of rm·ocation, it shall n~ver-
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theless be valid from the time the power of revocation shall actually 
vest in such person, in the same manner and to the same extent as if 
then made. 

• CHAPTF.;R THIRTEEN. 

OF FRAUDULENT CONVEYANCES OF PERSONAL PROPERTY. 
Sec. 
124. What transfers void. 
125. Filing of chattel mortgages. 
126. Index of chattel mortgage. 

Sec. 
127. Mortgage to become invalid at the 

end of one year, unless. 
128. Affidavit may be renewed. 
129. Copy in evidence, what it proves. 

509 

SEC. 124. All deeds of gift, all conveyances, and transfers of assign- Whattransfersvoid. 

ments, verbal or written, of goods and chattels or things in action, 
made in trust for the person making the same, shall be void as against 
the creditors, existing or subsequent, of such person. 

SEC. 125. It shall be the duty pf the commissioner, upon the pre- Filing of chattel 
sentation for that purpose of any mortgage or conveyance intended to mortgages. 

operate as a mortgage of goods and chattels, or a copy of any such 
instrument, and the payment of his fees, to indorse thereon the time 
of receiving the same, and to deposit such instrument or copy in his 
office, to be kept for the inspection of all persons interested. 

SEC. 126. Such commissioner shall enter in a book, to be provided Index of chattel 
by him for that purpose, the names of all the parties to such instru- mortgage. 

ment, arranging the names of the mortgagors alphabetically, and shall 
note thereon the time of tiling each instrument or copy. 

SEc. 127. Every such mortgage shall cease to be valid as against the . M0
1
~d agehtobecod~ 

d• f h ki bs h mva 1 at t e en o1 ere 1tors o t e person ma ng the same, or su equent pure asers or one year, unless. 
mortgagors in good faith, after the expiration of one year from the 
:filing of the same or a copy thereof, unless within thirty days next 
preceding the expiration of the year the mortgagee, his agent or 
attorney, shall make and annex to the instrument or copy on file, as 
aforesaid, an affidavit setting forth the interest which the mortgagee 
has. by virtue of such mortgage, in the property therein mentioned, 
upon which affidavit the commissioner shall mdorse the time when the 
same was filed. 

SEC. 128." The effect of any such affidavit shall not continue beyond utv~avlt may be re-

one year from the time when such mortgage would otherwise cease to • 
be valid as against the creditors of the person making such mortga~·t', 
or subsequent purchasers or mortgagees in good faith; but witnin 
thirty days next preceding the time when any such mortgage would 
otherwise cease to be valid, as aforesaid, a similar affidavit may be :filed 
and annexed as provided in the preceding section, and with like effect. 

SEC. 129. A cop.v of an.v such instrument, or a copy of any copy copy in evidence, what It proves. 
thereof so filed as aforesaid, including any affidavits annexed thereto 
in pursuance of this chapter, certified by the commissioner in whose 
office the same shall be filed, shall be received in evidence, but only of 
the fact that such instrument, copy, or affidavit was received and tiled 
according to the indorsement of the commissioner thereon, and of no 
other fact. 

CHAPTER FOURTEEN. 

OF GENERAL PROVISIONS CONCERNING FRAUDULENT CONVEYANCES AND 
CONTRACTS. 

Sec. # Sec. 
130. Conveyance with intent to defraud 133. Fraudulent intent a question of fact. 

creditors. 134. Purchaser, when not affected. 
131. Grant of trust to be in writing. 135. Definition of lands, etc. 
132. Whatconveyancesvoidagainstheirs. 136. Definition of conveyances. 

SEc. 130. Every conveyance or assignment,.in writinu or otherwise. 1 ctom·eyance, 'r'·i th 
f . . . goods h. ,;> t" . n c n t to ,,e rilUd o any estate or mterest m lands, or m , or t mgs m ac 10n, or of creditors. 
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any rents or profits issuing therefrom, and every charge upon lands, 
goods, or things in action, or upon the rents or profits thereof, made 
with the intent to hinder, delay, or defraud creditors or other persons 
of their lawful suits, damages, forfeitures, debts, or demands, and 
every bond or other evidence of debt given, action commenced, decree 
or judgment suffered, with the like intent, as against the persons so 
liindered, delayed, or defrauded shall be void. 

ora!tl:r trust to be . SEc. 131. ~VeI",Y. gran_t or assignment of any existin~ trus~ !n lands, 
In wn g. goods, or thmgs m act10n, unless the same shall be m wr1tmg, sub

scribed by the party making the same, or by his agent lawfully author-
ized, shall be void. . 

What conveyances SEc. 132. Eve!"beconveyance, charge, instrument, or proceeding 
void against heln. d · h d" h declared by law to , voi as agamst t e ere 1tors, pure asers, or mort-

gagees shall be equally void as against the heirs, successors, personal 
representatives, or assigns of such creditors, purchasers, or mortga-
gees. . 

.Pra!1'1ult~renta SEC. 133. The question of fraudulent intent in all cases arising 
qnestton ° • under .the provisions of this code shall be deemed a question of fact, 

and not of law. 
~r.whennot SEC. 134. The provisions of chapters thirteen, fourteen, and fifteen 

affected. of this title shall not be construed in any manner to affect or impair the 
title of a purchaser for a valuable consideration unless it shall appear 
that such purchaser bad previous notice of the fraudulent intent of his 
immediate grantor, or of the fraud rendering void the title of such 
~ntor. • 

Definition of lands, SEC. 135. The term "lands" as used in chapters thirteen, fourteen, 
etc. • and fifteen of this title shall be construed as coextensive in meaning 

. with "lands, tenements, and hereditaments," and the te~ "estate and 
interest in lands" shall be construed to embrace every interest, free-· 
hold1 and chattel, legal and equitable, present and future, vested and 
contmgent in lands as above defined. 

Definition of con- SEC. 136. The term " conveyance," as used in chapters thirteen, four-
veyancee. teen, and fifteen of this title shall be construed to embrace every instru

ment in writmg except a last will and testament, whatever ma,v be its 
form and by whatever name it may be known in law, by which any 
estate or interest in lands·is created, aliened, assigned, or surrendered. 

CHAPTER FIFTEEN. 

OF THE DISPOSITION OF PROPERTY BY WILL. 

See. 
13i. Disposition of property by will. 
138. Will, how executed. 
139. When will revoked by marriage and 

birth of issue. 
140. Marriage of woman revokes will. 
141. Bond, etc., to convey property de

vised. 
142. Charge or incumbrance upon prop

erty devised. 
143. Children, etc., to have portion of 

estate. 
144. Effect of advancement. 
145. When issue of deceased devisee to 

take elrtate. 
146. Canceling of second will, when to 

revive first. 
14i . .'1ariner or soldier may dispose of 

wages. 
148. Nuncupative will. 
149. Probate of nuncupatiYe will. 
150. Law of the place, when to govern 

and when not. 

Sec. 
151. Copies of foreign wills. 
152. Foreign will, how contested. 
153. Devisee or legatee may prove. 
154. \Yhen such witness to have share of 

estate. 
155. If sufficient other witnesses, devisee 

mav take. 
156. Creditor may be witness. 
15i. Legatee, how made competent. 
158. Dec~l legatee, when deemed legal 

witness. 
159. Legatee, when not entitled to legacy. 
160. E.itate for life, remainder in fee. 
161. When fee passe,. 
162. Contribution among legatees. 
163. Definition of will. 
164. Construction of wills. 
165. Life estate by will with remaiuderto 

heirs. 
166. When will must be in writing. 
16i. How written will mav be revoked or 

altered. • 

eny~nof prop- SEc. 137. Every person of twenty-one years of age and upwards of 
sound mind, may by last will dedse all his or her property. real or 
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personal, saving in the case of a married man to the widow her dower, 
and sadng in the case of a married woman any rights which her hus~ 
hand may have as tenant by the curtesy. 

SEc. 138. Every will shall be in writing, signed by the testator, or Will, how executed. 

by some other person under his direction, in his presence, and shall be 
attested by two or more competent witnesses, subscribing their names 
to the will m the presence of the testator. 

SEC. 139. If, after making a will disposing of the whole estate of bt,::~i;;~
1
a~e;gfi,1f 

the testator, such testator shall marry and die, leaving issue by such of issue. 

marriage living at the time of his death, or shall leave issue of such mar- · 
riage born to him after his death, such will shall be deemed revoked 
unless provision shall have been made for such issue by some settle-
ment, or unless such issue shall be provided for in the will, and no 
evidence. shall be received to rebut the presumption of such revocation. 

SEC. 140. A will made by an unmarried person shall be deemed re~\~!a~iif.f woman 

_ revoked by his or her subsequent marriage. 
SEc. 141. A bond, covenant, or agreement made for a valuable con- ve1;°;~~~y' J~~~ 

sideration by a testator, to convey any property devised or bequeathed 
in any last will previously made, shall not be deemed a revocation of 
such previous devise or bequest; but such property shall pass by the 
devise or bequest, subject to the same remedies on such bond, covenant, 
or agreement, for the specific performance or otherwise, against devi-
sees or legatees, as mi~ht be had by law against the heirs of the tes-
tator, or his next of kin, if the same had descended to them. 

S 142 A h • b • I I tat Charge or incum-EC. . c arge or mcum ranee upon any 1ea or persona es e branceupon property 
for the purpose of securing the payment of money or the performance devised. 

of any covenant or agreement shall not be deemed a revocation of any 
will relating to the same estate yreviously executed. The devises and 
legacies therein contained shal pass and take effect· subject to such 
charge or incumbrance. 

SEC 143 If any person make his last will and die leaving a child or Chil d ren, etc., to • • , . . have portion of es-
children, or descendants of such child or children, m case of their tate. 

death, not named or provided for in such will, although born after the 
making of such will, or the death of the testator, every such testator, 
so far as shall regard such child or children, or their descendants not 
provided for, shall be deemed to die intestate; and such child or chil-
dren, or their descendants, shall be entitled to such proportion of the 
estate of the testator, real and personal, as if he had died intestate, and 
the same shall be assigned to them; and all the other heirs, devisees, 
and legatees shall refund their proportional part. 

SEc. 144. If such child or children, or their descendants, shal~ have m::i~ct of advance

an equal proportion of the testator's estate bestowed on them m the 
testator's lifetime by way of advancement, they shall take nothing by . 
virtue of the provisions of the preceding section. d 

SEc. 145. When any estate shall be devised to any child or grand- ce~:~.i~1;i!~t~\aie 
child, or other relative of the testator, and such devisee shall die before esta te. 

the testator, leaving lineal descendants, such descendants shall take the 
estate, real and personal, as such devisee would have done in case he 
had survived the testator. - d 

S 146 If • 'll h h ll d I k d Cancelmgol secon EC. . after making any w1 t e testator s a u y ma e an will, when to revive 
execute« second will, the destruction, canceling, or revocation of such first. 

second will shall not revive the first will, unless it appear by the terms 
of such revocation that it was his intention to revive and give effect 
to the first will, or unless he shall duly republish his first will: . . 

. SEc. 14 ! . _Any mariner at sea, or soldier in the military sernce, may m~fcti.~~;~1 ~~!~~;~ 
dispose of his wages or other personal property as he might have done 
by common Ia,w, or by redudng the same to writing. . . 
. SEc. 148. No proof shall be received of any nuncupative will unless Xuncupatiw will. 

it be offered within six months after speaking the testamentary wor~s, 
nor unless the words, or the substance thereof, were reduced to writ-
ing within thirty days after they were spoken. 
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u:e"~1fif'.'0fnuncupa- SEc. 149 .. No probate of any nuncupative will shall be granted for 
fourteen days after the death of the testator, nor shall any nuncupa
tive will be at any time proved, unless the testamentary words, or the 
substance thereof, be first committed to writing, and a citation issued, 
accompanied with a copy thereof, to call the widow or next of kin to 
the deceased that they may contest the will if they think proper. 

w'f:: ::,f g~~:rJ.'1~':i S
1
Ec. 150. • A!!l _pethrsondisnto~ atn inhdabi~nt ofbe, but otwhninghpropertty, 

when not. rea or personw, ID e nc may ev1se or quea sue proper y 
by last will executed according to the laws in force in the district, 
State, or Territory in which the will _may be executed. . 

Copies of foreign SEc. 151. If such will be probated in any State, Territory, or other 
wills. district of the United States, or in any foreign country or State, 

copies of such will and of the probate thereof, certified by the clerk 
of the court in which such will was probated, with the seal of the 
court affixed thereto, if there be a seal, to,;rether with a certificate of 
the chief judge or presiding magistrate, tliat the certificate is in due 
form, and made by the clerlt or other person having the legal custody 
of the record, shall be recorded in the same manner as wills executed 
and proved in the district, apd shall be admitted in evidence in the 
same manner and with like effect. 

F:f!: will, how SEc. 152. Any such will may be contested and annulled within the 
000 

• same time and in the same manner as wills executed and proven in the 
district. 

n!;;i::e or legatee SEc. 153. If any person has attested or shall attest the execution of 
• any will to whom any beneficial devise, legacy, estate, interest, gift, or 

appointment of or affecting real or personal estate other than or except 
charges in lands, tenements, or hereditaments for the payment of any 

• debt or debts shall be thereby given or made, such devise, legacy, 
estate, gift., or appointment shall, so far only as concerns such person 
attesting the execution of such will or any person claiming under him, 
be void, and such J)flrson shall be admitted as a witness to the execu
tion of such will. 

to~~;'! •.:;,~w~T:': SEC. 154. If any such witness would be entitled to any share in the 
tate. testator's estate in case the will should not be established, then so much 

of the estate as would have descended or would have been distributed 
to such witness shall be saved to him as will not exceed the value of 
the devise or bequest made to him in the will; and he may recover the 
same from the devisees or legatees named in the will in proportion to 
and out of the parts devised and bequeathed to him. 

If •nfficient 0th e! SEc. 155. If the execution of such will be attested bv a sufficient . witnesses, devise, , , " 
may take. number of other competent witnesses, as reqmred by this code, then 

such devise, legacy, interest, estate, gift, or appointment shall be valid. 
w~~:.~_itor ma; be SEC. 156. If by any will any real estate be charged with any debt, 

and any creditor whose debt 1s so charged has attested the execution 
of such will, every such creditor shall be admitted as a witness to the 
execution of such will. 

Legatee. how made SEC. 157. If any person has attested or shall attest the execution of competent. 
any will to whom any le~cy or bequest is thereby given, and such 
person, before giving testimony concerning the execution of such will, 
shall have released such bequest or legacy and renounced without 
valuable consideration all benefits under said will, such person shall 
be admitted as a witness to the execution of such will. 

Deceased lega tee, SEC. 158. If any legatee or devisee who has attested or shall attest when deemed legal 
witnes.~. the execution of anv will shall have died or die in the lifetime of the 

testator, or before ·he shall have received or released the legacy or 
bequest so given to him, and before he shall have refused to receive 
such legacy or bequest on a tender made thereof, such legatee or devi
see shall be deemed a legal witness to the execution of such will. 

l,el(Stee. when not SEC. 159. No person to whom any estate, gift, or appointment shall 
entiiled to legacy. 

be given or made which is hereby declared to be null and void, or who 
shall have refused to receive such legacy or bequest on tender made, 
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and who shall have been examined as a witness concerning the execu
tion of such will, shall, after he shall have been so examined, demand 
or receive, except as provided in section one hundred and seventy-three 
any profit or benefit of or from such estate, interest, gift, or appoint
ment so given or made to him by any such will, or demand, receive, 
or accept from any person any such legacy or bequest, or any satis-
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faction or compensation for the same. . 
SEc. 160. If any person by last will devise any real estate to anv ~1:i_te _foi life, re

person for the term of such person's life, and after his death, to his or roam er m ee. 

her phildren or heirs, or right heirs in fee, such devise shall vest an 
estate for life only in such devisee, and remainder in fee simple in such 
children. 

SEc. 161. A devise of real property shall be deemed and taken as a When fee passes. 

devise of all the estate or interest of the testator therein subject to his 
disposal, unless it clearly appears from the will that he intended to 
devise a less estate or interest; and any estate or interest in real prop-
erty acquired by anyone after the making of his or her will shall pass 
thereby, unless it clearly appear therefrom that such was not the inten-
tion of the testator; nor shall any conveyance or disposition of real 
property by anyone after the making of his or her will prevent or 
affect the operation of such will upon any estate or interest therein 
subject to the disposal of th,e testator at his or her death. 

SEC. 162. \Yhen any testator in his last will shall give any chattel or ContributionamoJl&' 

1·eal estate to any person, and the same shall be taken in execution for legatees. 

the payment of the testator's debts, then all the other legatees, 
devisees, and heirs shall refund their prof ortional part of such loss to 
such person from whom the bequest shal be taken. 

SEc. 163. The term "will," as used in this chapter, shall be so con- Definition of will. 

strued as to include all codicils as well as wills. 
SEc. 164. All courts and others concerned in the execution of last wfifs1_18truction of 

wills shall have due regard to the directions of the will and the true 
intent and meaning of the testator in all matters brought before them. 

SEc. 165. Where any estate, real or personal is given by deed or wilf~e :::!!fu~!r w~ 

will to any person for his life, and after his death to his heirs, or to the heirs. 

heirs of his body, the conveyance shall be construed to vest an estate 
for his life only in such person, and a remainder in fee simple in his 
heirs or the heirs of his body. 

8Ec. 166. A last will and testament, except when made by a soldier 10 ~
1~iWri:'.11 

must be 

in actual military service or by a mariner at sea, is invalid unless it 
be in writing and executed with such formalities as are required by law. 

SEc. 167. A written will can not be revoked or altered otherwise than m!1r°'ie w~~~~e.t~~ 
by another written will, or another writing of the testator, declaring altered. 
such revocation or alteration, and executed with the same formalities 
required by law for the will itself; or unless the will be burnt, torn, 
canceled, obliterated, or destroyed with the intent and for the purpose 
of revoking the same by the testator himself, or by another person in his 
presence, by his direction and consent; and when so done by another 
~rson the direction and consent of the testator, and the fact of such 
mjury or destruction shall be proved by at least two witnesses. 

CHAPTER SIXTEEN. 

OF THE DESCENT OF REAL PROPERTY. 
Sec. 

168. Real property, to whom it descends. 

SEc. 168. When anv person shall die seized of any real property, wf:-~it1ct~~';;as, to 
or any right thereto or entitled to any interest therein in fee simple 
or for the life of an~ther, not having ·lawfully devised the same, such 
real property shall descend, subject to his debts, as follo'!s: 

(1) In equal shares to his or her children and to the l.SSUe of any 
VOL XXXI--33 
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deceased child by right of representation; and if there be no child of 
the intestate living at the time of his or her death, such real property 
8hall descend to all his or her other lineal descendants; and if all 8uch 
descendants are in the same degree of kindred to the intestate, they 
shall take such real property equally; or otherwise, they shall take 
according to the right of representation. 

(2) If the intestate shall leave no lineal descendants, such real prop
ertv shall descend to his wife. or if the intestate be a married woman 
and leave no lineal descendants, then such real property shall descend 
to her husband: and if the intestate leave no wife nor husband, then 
such real property shall descend to his or her father. • 

(3) If the intestate shall leave no lineal descendant,;. neither husband 
nor wife, nor father. such real property shall descend in equal shares 
to the brothers and sisters of the intestate, and to the issue of any 
deceased brother or sister by right of representation: but if the intes
tate shall leave a mother also, she shall take an equal share with such 
brothers and sisters. 

(4:) If the intestate shall leave no lineal descendants. neither husband 
nor wife, nor father, brother, nor sister, living at his or her death, 
such real property shall descend to his mother, to the exclusion of the 
issue of the deceased brothers or sisters of the intestate. 

(5) If the intestate shall leave no lineal descendants, neither husband 
nor wife, nor father, mother, brother, nor sister, such real property 
shall descend to his or her next of kin in equal degree, excepting that 
when there are two or more collateral kindred in equal degree, but 
claiming through different ancestors, those who claim through the 
nearest ancestor 8hall be preferred to those claiming through a more 
remote ancestor. 

(6) If the intestate shall leave one or more children, and the issue of 
one or more deceased children. and any of such survfring children shall 
die under age without hadng been married, all such real property that 
eame to such deeeased child bv inheritance from ,mch intestate shall 
descend in equal share;.; to the other children of such inte,;tate. and to 
the is,me of any other children of such intestate who :,;hall have died, 
hy right of repre:,;entation. But if all the other children of such intes
tate shall he also dead. and anv of them shall luffe left is,me. such real 
property ,;o inherited by sndi deeeased child shall de,-cend to all the 
issue of sueh othPr children of the intestate in equal share:;, if they are 
in the ,-;ame degree of kindred to such deccitsed child: otherwise, they 
shall take hy right of represrntation. 

(i) If the inte:,;tate shall lean- no lineal deeendant" or kindrPd, such 
real property :;hall p,;cht>at to tlw l' nitt>d ~tate:,;. 

OF THE I>ISTRIBCTIO:\ CW PERSO:\AL PROPERTY. 

. ~l•P. 

lll\➔. IJi~trihntion .,f pnsonal·propPrty. 
1 Sec· . 

I 170. A,lvance1uent to wi,low. 

SEC. Hi! ►. When any person shall die pos:,;est-ed of any personal 
property, or of any right to or interest tl:ierein. not having lawfully 
bequeathed thP ,mme. ·"ueh ppr,-onal property t-hall be applied and dis
tributPd as follows: 

(1) If the intestate ,;hall leave a widow. she shall be allowed all 
article,,; of her apparel and ornament. according to the degree and 
e,;tate of the inte,-,tate, and sueh property and provisions for the use 
and support of herself and minor t·hildren as ,;hall be allowed and 
ordered in pursuance of chapter eighty-three of the Code of Civil 
Procedure; and thi,; allowance shall be made as well when the widow 
waives the pro,·ision made for her in the will of her hwband as when 
he dies intestate. 
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(2) The personal property of the intestate remaining after such 
allowance shall be applied to the payment of the debts of the deceased 
and the charges and expenses of administration as provided by law. 

(3) The residue, if any, of the personal/roperty shall be distributed 
among the persons who would be entitle to the real property of the 
intestate, as provided in this code, and in the like proportion or share, 
except as herein otherwise provided. 

(4) If the intestate shall leave a husband and issue, such husband 
shall be entitled to receive one-half of such residue of the personal 
property; but if the intestate leave a husband and no issue, such hus
band shall recefre the whole of such residue of personal property. 

(5) If the intestate leave a widow and issue, such widow shall be 
entitled to receive one-half of such residue of the personal property; 
but if the intestate leave a widow and no issue, such widow shall be 
entitled to receive the whole of such residue of the personal property. 

(6) If there be no husband, widow, or kindred of the intestate, the 
whole of such residue shall escheat to the United States. 
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SEc. 170. If the intestate leave a widow and issue, and any of such wi~i.;ancement to 
issue shall ham received an advancement from the intestate in his • 
lifetime, the value of such advancement shall not be taken into con
sideration in computing: the part to be given to the widow, but such 
widow shall only be entitled to receive the one-half the personal prop-
erty owned by the husband at the time of his death. 

CHAPTER EIGHTEEN. 

OF :MISCELLANEOUS PROVISIONS CONCERNING THE DESCENT AND DIS
TRIBUTION OF PROPERTY. 

Sec. 
171. Status of illegitimate children. 
172. Mother heir to illegitimate child; 

effect of marriage of parents. 
173. Degrees of kindred, how computed. 
174. Advancement to issue. 
175. When advancement greater or less 

than share. 
176. Rule for computing value of advance

ment, etc. 

Sec. 
177. Grants and gifts to heir. 
178. When value of advancement ex

pressed. 
179. Advancement to heirs. 
180. Estates by courtesy and dower not 

affected. 
181. Certain terms defined. Posthumous 

children. 

8Ec. 171. An illegitimate child shall be considered an heir of its m::~~uJ~n!neg1u. 
mother, and shall inherit or receive her property, real or personal, in 
whole or in part, as the case may be, in like manner as if such child 
had been born in lawful wedlock; but such child shall not be entitled 
to inherit or receive, as representing his mother, any property, real or 
~rson!l'1,. of the kindred, either lineal or collateral, of such mother: 
Prrmiaea. When the parents of such child have formally married, such 
child shall not be regarded as illegitimate within the meaning of this 
code, although such formal marriage shall be adjudged to be void. . . 

S:Ec. 172. If an illegitimate. child shall die intestate, without leanng gi=:r ~~~;~#~ 
a widow, husband, or lawful issue, the property, real and personal, of of marriage of par

such intestate shall descend to or be received by the mother; but if ents. 

after the birth of an illegitimate child the _parents thereof shall inter-
marry, such child shall be considered legitimate to all intents and 
purposes. 

SEc. 173. The degrees of kindred shall be computed according to t~e h;>.;~~~~~
nd

red, 

rules of the civil law; and the kindred of the half blood shall inherit 
or receive equally with those of the whole blood in the same degree. 

SEC. 174. Any propertv, real or personal, that may have been given iss!i_vancement to 
by the intestate in his lifetime as an advancement to any child or other 
lineal descendant shall be considered a part of the mtestate's e~ta.te, so 
far as regards the division and distribution thereof among h1.s issue, 
and shall be taken by such child or other descendant toward hM share 
of the intestate's estate. 
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gr;~~:;i~:vr~etlle:~ SEc. 175. If the amount of such advancement shall exceed the share 
share._ of the heir so advanced, such heir shall be excluded from any further 

share or portion in the division or distribution of the estate, but shall 
not be required to refund any part of such advancement; and if the 
amount so received shall be less than his share, such heir shall be 
entitled to so much more as will give him his full share or portion of 
the estate of the intestate. 

v~':;! f~/0~~~~~; SEc. 176. If any such advancement is made in real property the 
ment,etc. value thereof shall, for the purposes of the last section, be considered 

as part of the real property to be divided; and if the advancement be 
either in real or ~ersonal property, and shall in either case not exceed 
the share or portion of such real or personal property that would come 
to the heir so advanced, such heir shall not refunn any part of it, but 
shall take or receive so much less out of the whole part of the estate, 
as the case may be, as will make the whole share equal to those of the 
other heirs who are in the same degree with the heir so advanced. 

he't-~nts and gifts to SEc. 177. All grants and gifts shall be deemed to be made in 
advancement if so expressed in the grant or gift, or if so charged, in 
writing, by the intestate, or acknowledged, in writing, to he so made 
bv the child or other descendant to whom it is made, and not otherwise. 

When value of ad- • SEC. 178. If the value of the property, real or personal, so advanced vancement expressed. 
be expressed in the conveyance or writing where by the same is granted 
or given, or in the charge thereof made by the intestate, or in the 
acknowledgment made by the party receiving it, in the division and 
distribution of the estate, such advancement shall be considered of the 
value so expressed; otherwise, it shall be estimated at its value when 
granted or given. 

Advancement to SEC. 179. If anv child or lineal descendant to whom an advancement 
heirs. is made shall die before the intestate, leaving issue, such advance

ment shall be deemed made to such issue, and the division and distri
bution of the estate shall be made accordingly. 

a;irat~so~lec;ur:,e~~ SEC. 180. Nothing contained in this chapter shall affect or impair 
affected. the estate of a husband as tenant by the courtesy, nor that of a widow 

as tenant in dower. 
fin~r_iain terms de- SEC. 181. The word "issue," as used in this chapter, includes all the 

lawful lineal descendants of the ancestor; and the term "real prop
erty" includes all lands, tenements, and hereditaments, and rights 
thereto, and all interests therein, whether in fee simple or for the life 
of another. The term '· personal propnty '' includes all goods and 
chattels, moneys, credits, and etfeets of whaten1r nature not included 
in the term '' real property." Inheritance •• hy right of repre1wnta
tion" takes place wht>n the lineal descendant of any deceased heir takes 
the ;-;ame share or portion of the estate of an intestate that the parent 

Po,thnmous chi!- of ;.;neh descendant would ha,·e taken if lh·ing. For the purposes of 
dn-n. this code, a po;;thumow, child is to be deemed living at the death of its 

When pr,,perty e>
<:heats. 

parent. 

OF ESCHEATS. 

Se<>. 

182. When property el'Cheatl'. 
183. Procee,Iings to obtain pof!session. 
184. Governor mn,:t take steps to recover. 
18,5. Court may appoint receiver. 
186. All ppr;;on,: claiming intere~t may 

defew!. 

Sec. 

18i. Persons may claim proceeds, when; 
proceedings thereon. 

188. Proeeedinla!S in case of personal prop
ertv. 

189. Eseheated property held by bank. 

SEC. 18:2. "~hen any per,son shall die without heirs, leaving anv real 
or per,-onal property in the di:;;trict. the :;;ame shall escheat to and 
become the property of the C nite<l State:;;. 
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SEC. 183. The G nited States may maintain any action or proceed- froceedin_gs to ob
• t th • f h f tam posseSSion mg necessary o recover e possess10n o any sue property, or or • 
the enforcement or protection of its rights thereto or on account 
thereof, in like manner and with like effect as an_y natural person. 
Such action or proceeding shall be prosecuted b:r the United States 
attorney. by the leave and under the direction of the Attorney-Gen 
eral, and not otherwise. 

SEC. 184. "\Vhen the governor is informed or has reason to believe Governor must take 
that any real or personal property has escheated to the United States, atepstorecover. 

he shall direct the U nite<l States attorney to file an information in 
behalf and in the name of the United States in the district court, set-
ting forth a description of the estate, the name of the person last 
seized, the name of the occupant or the person in possession and claim-
ing such estate, if known, and the facts and circumstances in conse-
quence of which the estate is claimed to have been escheated, with an 
allegation that by reason thereof the United States has right by law 
to such estate. Upon such information a summons must issue to such 
person, requiring him to appear and answer the information within 
the time allowed by law in civil actions, and the court must make an 
order setting forth briefly the contents of the information and reqyiring 
all persons interested in the estate to appear and show cause, if any 
they have, within such time as the court making such order may fix, 
why the title should not vest in the United States, which order must 
be published for at least six consecutive weeks from the date thereof, 
in a newspaper published in the precinct, if one be published therein, 
and in case no newspaper is published in the precinct, then in such 
newspaper in the district as the court by order ma,Y direct. 

SEc. 185. The court, upon the information bemg filed, with and ~~-may appoint 

upon the application of the United States attorney, either before or 
after answer, upon notice to the party claiming such estate, if known, 
may, upon sufficient cause therefor being shown, appoint a receiver to 
take charge of such estate, and receive the rents and profits of the 
same, until the title to such estate is finally settled. 

SEc. 186. All persons named in the information may appear and 10!1
\ 0 Ctnsm:~a1J! 

answ~r, and may_ traverse or deny the facts stated in the info1:mation, fend. 

the title of the United States to the lands and tenements therem men-
tioned at any time before the time for answering expires; and any 
other person claiming an interest in such estate may appear and be 
made a defendant by motion for that purpose in open court within the 
time allowed for answering; and if no person appears and answers 
within the time, then judgment must be rendered that the United 
States be seized of the lands and tenements in such information claimed. 
But if any person appears and denies the title set up by the United 
~tates, or traverses any mate~ial fac~ set forth in the mfor_mat!on, ~h.e 
issue of the fact must be tried as issues of facts are tried m civil 
actions. If, after the issues are tried, it appears from the facts found 
that the United States has good title to the estate in the information men-
tioned, or any part thereof, judgment must be rendered that the United 
States be seized thereof, and recover costs of action against the defend-
ant. In any judgment rendered

1 
or that has heretofore been rendered, 

b~ any court of competent jurisdiction, escheating real property to the 
United States, on motion of the r nited States attorney the court shall 
make an order that the real propertv be sold by the marshal at public 
sale, and upon· such terms, whether for cash or.credit, or both, ~s shall 

. be deemed for the best interests of the United States. And if such 
court shall deem it most advantageous for the Cnited States, it may 
direct that the lands be surveyed into lots and sold in specific portions, 
upon such terms as to payments therefor as may be deemed best for 
the United States. After giving such notice of the time and place of 
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sale as may be prescribed by the court in the order, the marshal shall, 
within ten days after such sale, make a report thereof to the court, and, 
upon hearing the report, the court may examine the same and witnesses 
in relation thereto, and if the proceedings of such sale are unfair, or 
the sum or sums bid are disproportionate to the value of the portion 
sold, and if it appear that a greate,r sam can be obtained for the prop
erty, or any portion thereof, exceeding such bid at least ten per cen
tum, exclusive of the expense of a new sale, the court may vacate the 
sale and direct another sale to be had, and the new sale shall be con
ducted in all respects as if no previous sale had taken place. But if it 
appears to the court that the sale was legally made and fairly conducted, 
and that the sum bid is not disproportionate to the value of the prop
erty sold, and that a greater sum than ten per centum, exclusive of the 
expense of a new sale, can not be obtained, the court must make an 
order confirming the sale and directing the marshal in the name of the 
United States to execute to the purchaser or rurchasers a conveyance 
of the property sold; and the conveyance shal vest in the purchaser or 
purchasers all the right and title of the United States therein; and also 
directing that the purchaser or purchasers shall execute and deliver to 
the marshal his or their note or notes, payable to the United States for 
the deferred payments with a first mortgage upon the property con
veyed, to secure the deferred payments. And the marshal shall, out 
of the proceeds of such sale, pay the cost of the proceedings incurred 
on behalf of the United States, including the expense of making such 
sale, and the remainder, together with the notes and mortgages, he shall 
deliYer to the United States attorney, taking his receipt therefor, and 
the United States attorney shall deposit the sum with the clerk of the 
district court, who shall pay the same into the Treasury of the United 
States in the manner provided by law for other moneys recovered in 
actions bv the "C"nited States. 

P.:=~ :':ln~1t~ SEC. l~T. ·within ten years after judgment_ in any proceeding l?ad 
ceedingsthereon. under this chapter, a person not a party or privy to such proceedmg 

may file a petition in the district court showing his claim or right to 
the property or the proceeds thereof. A copy of such petition must 
be served JJ.pon the United States attorney at least twenty days before 
the hearing of the petition, who must answer the same; and the court 
thereupon must try the issue as issues are tried in civil actions, and if 
it be detennined that such person is entitled to the property or the 
proceeds thereof, it must order the property, if it has not been sold, 
to be delivered to him; or if it has been sold and the proceeds paid into 
the Treasury of the United State:;, then it must order that a copy of 
the judgment be forwarded to the Secretary of the Treasury. -All 
persons who fail to appear and file their petition within the time limited 
by law are forever barred, sa\"ing, howe, 0 er, to infanb, and person:; of 
unsound mind, the right to appear and file their petitions at any time 
within the time limited, or one year after their respective disabilities 
cea~e·. 

Pro<'Pe<lings in t'ast: 
of P'.•r!-onul property. 

Ki;;cheated property 
held by bank. 

SEC. ms. In all cases of personal estate, the court shall direct hv 
order that the ,-anie be sold by the marshal, as upon execution, and th·e 
proePeds he applied to the payment of the co,-,ts incurred by the Cnited 
States and the co,;t;; and charges of making such sale, and the residue 
to the distrid attorney. who shall pay the same to the clerk of the 
.. ourt as hereinheforP prodded. 

SE<·. 11'.'i!J. "\Yhr•n the gon'rnor i,- informed or has reason to helie,·e 
that any hank. hanker. or hanking- in,-titution in the district now has 
or holds ~,n deposit or oth~rwise any fund. fund,,;, or _other property 
of anv krnd or nature wh1eh has eseheated to the d1:;trict he shall 
direct the C nited States attornev to file in the district court' an infor
mation or bill of discovery, with. proper interrogatories to be answered 
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by the owner, agent, or manager of such bank or banking institution, 
and upon the filing of such information or bill the court shall order 
and direct; at a time to be designated in the bill, that the owner, agent, 
or manager of such hank or banking institution shall, under oath, file 
an answer to the information and interrogatories, and shall specially 
answer each and every interrogatory contained in such information or 
bill. If it appears to the court from such answer that the bank, banker, 
or banking institution has any property in its possession which has or 
may escheat to the United States, it shall direct the bank, banker, or 
banking institution forthwith to bring the same into such court, and 
the court shall proceed to dispose of the property as provided else
where in this chapter. • 

CHAPTER TWENTY. 

OF PROMISSORY NOTES AND BILLS OF EXCHANGE. 

~ I~ 190. Promissory notes in writing payable 193. Grace, when allowed. 
to bearer, effect of. 194. Qualification of last section. 

191. Action by payees, indorsees, and 195. Acceptance to be in writing. 
holders, nature and extent of. 196. Damages on foreign bills. 

192. Note to the order of maker or ficti- 197. Damagesoniniand bills of exchange. 
tious person, effect of. 

519 

SEC. 190. .All notes in writing, made and signed by any person, w~i:tssoi:;g::S ~ 
whereby he shall promise to pay to any other :(>0rson or his order, or bearer,effectof. 

unto the bearer, any sum of money therein mentioned, shall be due and 
payable as therein expressed, and shall have the same effect and be 
negotiable in like manner as inland bills of exchange, according to the 
custom of merchants. 

SEc. 191. The payee and indorsee of every such note payable to him inti:, bJ~J"1l~: 
or his order, and the holder of every such note payable to bearer, may ers,na turea nd extent 

maintain an action for the sum of monev therein mentioned, in like of. 

manner as in case of an inland bill of exchange and not otherwise. f 
SEC. 192. Such notemadepayabletothe orderof themakerthereof, m~!:t 0

0 !hen':ii:l~~::. 
or to the order of a fictitious person, shall, if negotiated by the maker, pe?110n, effect or. 

have the same effect and be of the same validity, as against the maker 
and all persons havin~ knowledge of the facts, as if payable to hearer. c when aJ. 

SEc. 193. On all bills of exchan~e payable at a future day certain 10;:J.
110

• 
within the district, and on all negotiable promissory notes, orders, and 
drafts payable at a future day certain within the district, in which 
there is not an express stipulation to the contrary, grace shall be 
allowed, except as provided m the following section, in like manner as 
it is allowed by the custom of merchants on foreign bills of exchange 
payable at the expiration of a certain period after date or after sight. 

S~c. 1?4. The provisions of the preceding secti?n shall not extend ~t~~fication of last 

to any bill of exchange, note, or draft payable at sight or on demand. 
SEC. 195. No person within the dIStrict shall be charged as an •~c::ceptance to be in 

acceptor of a hill of exchange unless his acceptance shall be in writing, wnttng. 

signed by himself or his lawful agent. 
SE?· 196. ,,nenever any bill of exchange drawn or indorsed within b~es on foreign 

the district and payable without the limits of the United States shall 
be duly protested for nonacceptance or nonpayment, the party liable 
for the content-, of such bill shall, on due notice and demand thereof, 
pay the same at the cun·ent rate of exchange at the time of demand, 
and damages at the rate of ten per centum upon the contents thereof, 
together with interest on the contents, to be computed from the date 
of the protest; and the amount of contents, damages, and interest 
-h'lll he in full of all damages, charges, and expenses. 
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SEc. 197. If any bill of exchange drawn upon any person, firm, or 
hody corporate out of the district, but within some State or Territory 
of the United States, for the payment of money, shall be duly pre
sented for acceptance or payment and protested for nonacceptance or 
nonpayment, the drawer or indorser thereof, due notice being given 
of such nonacceptance or nonpayment, shall pay the bill, with legal 
interest, according to its tenor, and five per centum damages, together 
witl;i costs and charges of protest. 

Sec. 

198. 
199. 
200. 

CHAPTER TWENTY-ONE. 

INCORPORATIOX OF TOWNS. 

I 

Sec. 

Filing petition. 201. Powers of town council. 
Electors and their qualifications. 202. Officers. 
Election board and canvass of votes. 203. Treasurer, bond and qualifications. 

SEc. 198. Any community having three hundred permanent inhab
itants may incorporate as provided in this Act. A petition shall first 
be presented to the judge of the United States district court presiding 
ornr the division wherein the community is located, signed by at least 
sixty bona fide residents of such community, which petition shall set 
forth the boundaries of the proposed corporation, and state the 1mm
ber of inhabitants therein, and such other facts as the court may 
require. The judge, by an order, shall prescribe the time and man
ner of giving notice of such incorporation. Such notice having been 
given, the court shall hear objections to the incorporation made by 
interested parties, and, if satisfied that the public interests require the 
incorporation, by order, may make changes in the boundaries, and 
i.;hall ,-;et forth the name thereof and give due notice of an election for 
the purpose of determining whether the same shall he incorporated. 
At ;.;uch election the qualified electors of the communit,· ma,· elect a 
eommon council of seven members, who shall have the ·qual1fications 
of eh•etors. ,-;uch eleetion to he under the control of a board of election 
l'Omposed of thrPe hmm fidP n•,-i<h•nts and propPrty owners in the cor
poration, to he appointed hy the eourt or judge. 

SE<'. Ul!I. ThP <f unlitil'ation of an del'tor for the fir,...t and all suh,...e
qm·nt muni1•ipal e Petions 1-1hall l,p as follows: }Ip ,-;hall he a malll citizPn 
of tlw United States or om• who ha,-; dP1·lared hi1-1 intention to hecome 
sul'h, and of the agP of twenty-one yPars. and ,-;hall h:we been a bona 
tidP rPsident of Alaska for one .n·ar and of the proposed eorporation 
for six months 11Pxt prior to tlw date of election. or uny subsequent 
one: l'ro:·i,t,,d. ThNP :s_hull hli added to the foregoing· q1ialifieatio11 in 
any Pled1_on to. detHml!l~ w~ethe1~ or not a eommunity shall incorpo
rate the followmg quahticat1011: E,·ery eleetor :shall be the owner of 
,-uhstantial property intere;;ts in the corporation. 

t-Ec. tOO. The election hoard shall canrnss the votes cast. und if a 
two-thirds majority are for incorporation they shall declare the com
munity duly ineorporah·d under the name and style of ---. and 
,-hall cleehlre the 8even persons receiving the highest numher of votes 
dul_,- P!Pcted counciln1Pn of the eorporation. The hoard shall file a 
certified copy of the order with the clerk of the district court, the sec
retftr~· of the dis,t~·ict. and the commissioner residing in the cor
porut10n. After tiling :-uch orders the corporation shall be deemed 
eompleh· and the eouneilmen shall. after duh- qualifrin(J' before the 
r nited _State,; co!nmbsioner re,;iding in the ·eoq~oration: enter upon 
the duties of then· offiee, and shall hold the same for one vear or until 
their ,mcce,-;sors shall be elected and qualitied. • 
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SEC. 201. The council shall have the following powers: _Poweroftowncoun-
First. To provide suitable rules governing their own body, and to ell. 

elect one of their members president, who shall be ex officio mayor. 
Second. They may appoint, and at their pleasure remove, a clerk, 

treasurer, assessor, and such other officers as they deem necessary. 
Third. To make rules for all municipal elections: Pr(Yl)ided, No 

officer shall be elected for a longer term than one year . 
. Fourth. By ordinance to provide for necessary street improvements, 

fire protection, water supply, lights, wharfage, sewerage, maintenance 
of public schools, protection of public health, police protection, and 
the expense of assessment and collection of taxes. 

Fifth. To impose and collect a poll tax on electors, tax on dogs, a 
ieneral tax on real and personal property, possessory rights and 
improvements, and such license tax on business conducted within the 
corporate limits as the council may deem reasonable: Provided, No 
such tax shall exceed one per centum on the assessed valuation of 
property, and all assessments made by the corporation assessor shall 
be subject to review by the council, and appeals may be taken from 
their decisions to the district court: Pr(Yl)ided further, No bonded 
indebteclness whatever shall be authorized for any purpose. 

SEC. 202. In addition to the officers heretofore provided by this Act, Officers. 

there shall be elected a school board of three directors, who shall have 
the exclusive supervision, management, and control of the public 
schools and school property within said corporation, and shall be elected 
in the same manner and for the same term as the council. 

SEc. 203. The treasurer of the corporation shall be ex officio treas- ~r, bond and 

urer of the school board, and shall, before entering upon the duties of 4 
ca ons. 

his office, take the oath prescribed by law and execute bonds to the 
corporation in an amount to be determined by the judge of the district 
court, which bond shali be approved by the council and the judge of 
the district court and filed in the office of the recorder of the corpora-
tion, and he shall give such additional bond as the council or judge of 
the district court may from time to time direct, but in no event shall 
such bonds be less than twice the amount of monev in the hands of 
the treasurer at any one time, to be determined by· the tax rolls and 
license books of the corporation, of the corporation clerk, and the 
clerk of the district court: .Provided, That fifty per cent of all license Vol. 80, p. lll86. 
moneys provided for by Act of Congress approved March third, eight-
een hundred and ninety-nine, entitled '"An Act to define and punish 
crimes in the district of Alaska and to provide a code of ciiminal :pro-
cedure for said district," and any amendments made thereto, reqmred 
to be paid by any resident, person, or corporation for business carried 
on within said corporation, shall be paid over by the clerk of the United 
States district court receiving the same to the treasurer of said c?r-
poration, upon taking his receipt therefor in duplicate, one of which 
duplicate receipts shall be forwarded to the Secretary of the Treasury 
of the United States by the clerk as a voucher in lieu of cash, and the 
other receipt shaH be retained by the clerk. The money ieceived by 
the treasurer of the corporation shall he used, under the direction of 
the council, for school purposes. 
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CHAPTER TwENTY-TWO. 

OF EMIXENT DO)IAIN. 

Purposes for which it may be exer
cised. 

""hat estates in land may be ac
quired bv condemnation. 

Private property defined; classes 
enumerated. 

Facts • necessary to be found before 
condemnation. 

Parties mav make location and en-
ter to make surveys. 

Jurisdiction of the district court. 
The complaint and its contents, 
Summons, what to contain; how 

issued and served. 
Who may defend. 

Sec. 
213. Appointment of commissioners, etc. 
214. :Meetins of commissioners. 
215. Date with respect to which compen

sation shall be assessed, and 
measure of damages. 

216. Report of commissioners. 
217. Appeal. 
218. New proceedings to cure defective 

title. 
219. Payment of damages. 
220. To whom paid. 
221. Final order of condemnation. 
222. Putting plaintiff in possession. 
223. Payment of costs. 
224. Rules of practice. 

SEC. 204. Subject to the provisions of this chapter, the right of 
eminent domain may be exercised in behalf of the following public 
uses: 

(1) All public uses authorized by the Government of the United 
States. , 

(2) Public buildings and grounds for the use of the district, and all 
other public uses authorized by Congress or other legislative authority 
of the district. 

(3) Public buildings and grounds for the use of any precinct, city, 
town, village, school district, or other municipal division, whether 
incorporated or unincorporated; canals, aqueducts, flumes, ditches, or 
pipes conducting water, heat, or gas for the use of the inhabitants of 
any precinct, city. town, or ot~e.r municipal division, whether incor
porated or unincorporated; ra1smg the banks of streams, removing 
obstructions therefrom, and widening, deepening, or straightening 
their channel:,: roads. streets, and alleys, and all other public uses for 
the henefit of any precinct, city, town, or other municipal division, 
whether ineorporated or unincorporated, or the inhabitants thereof, 
whieh may he authorized hy Congress or other legislative authority of 
the district. 

(cl) ,vharves, docks, piers. chutes. hoom:-, ferries, bridges of all kinds, 
prh·ate roads, plank and turnpike roads, railroads, canals, ditches, 
flume,-, a<1ueduct,;, and pipes for puhlic transportation, i-upplying 
minP:-; and farming neighhorhoocb with water, and draining and recfoim
ing h~nds. and for fl~ating logs and lumber ?n :-;treams i_wt mn-igable, 
and :,:Jtes for re:,:erv01rs nece:-sary for collectmg and stormg water. 

(5) Road:,:, tumwl,-, ditehes, flumes, pipes, and dumping places for 
working mine,-; abo outlet:-, natural or otherwise, for the flow, deposit 
or conduct of tailings or rdu:-;e matter from mines; abo an occupancy 
in common hy the owner:-; or pm;,-essors of different mines of anv place 
for tlw flow. depo:-;it, or conduct of tailings or refuse matter froi:n their 
i,;e,·P_ral mines, and site,- for reservoirs necessary for collecting and 
storm" water. 

(t;) Prirnte road,- leading from highways to re:,:idences, mine,;. or 
farm:-. 

( T) Telephone or electric-light lines. 
(8) Tf•legraph line,;. 
(ii) ~ewerage of any precinct. city, town, village, or other mumci

pal villagP. whether incorporated or unincorporated, or anv subdivi
sion thereof. or of any settlement consisting of not less· than ten 
familie:-, or ot tmJ: public buildings belonging to the district or to any 
college or nnffer,:1ty. 
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(10) Tramway lines. 
(11) Electric power lines. 
SEC. 205. That the following is a classification of the estates and Whatestatesinland • 

rights in lands subject to be taken for public use: :~e1:n!f;i':f.red by 

(1) A fee simple, when taken for public buildings or grounds, or 
for permanent buildings, for reservoirs and dams, and permanent flood
ing occasioned thereby, or for an outlet for a flow, or a place for the 
deposit of debris or tailings of a mine. 

'(2) An easement when taken for any other use. 
(3) The right of entry upon and occupation of lands, and the right 

to take therefrom such earth, gravel, stones, trees, and timber as may 
be necessary for some public use. 

SEC. 206. The private property which may be taken under this 
6 

Privatepropertyde-

h · 1 d ned; classesenumer-
C apter me u es: ated. 

(1) All real property belonging to any person. 
{2) Lands belonging to the district, or to any precinct, city, town, 

village, or other municipal division, whether incorporated or unin
corporated, not appropriated to some public use. 

(3) Property appropriated to public use; but such property must 
not be taken unless for a more necessary purpose than that to which it 
has already been appropriated. 

(4) Franchises for roads, bridges, and ferries, and all other fran
chises; but such franchises must not be taken unless for free highways, 
free bridges, railroads, or other more necessary public use. 

• (5) All rights of way for any and all the purposes mentioned in sec
tion two hundred and four, and any and all structures and improve
ments thereon, and the lands held and used in connection therewith, 
must be subject to be connected with, crossed, 01· intersected by any 
other right of way or improvements or structures thereon. They must 
also be subject to a limited use, in common with the owner thereof, 
when necessary; but such uses, crossings, intersections, and connec
tions must be made in manner most compatible with the greatest public 
benefit and least private injury. 

(6) All classes of private property not enumerated may be taken for 
public use, when such taking is authorized by law. 

SEC. 207. Before property can be taken it must appear: beFri:'nl:~: 
(1) That the use to which it is to be applied is a use authorized hy demnatton. 

law. 
(2) That the taking is necessary to such use. 
(3) If already appropriated to some public use that the public use 

to which it is to be applied is a more necessary public use. 
The plaintiff or defendant or any party interested in the proceedings 

can appeal to the United States circuit court of appeals for the nin~h 
circmt from any finding or judgment made or rendered under thu-1 
chapter, as in other cases. Such appeal does not stay any further pro-
ceedings under this chapter. . ak 

SEc. 208. In all cases where land is required for public use, the dis- 1~S;: an~~:r t! 
trict, or its agents in charge of such use, may survey and locate the makesurveys. 

same; but it must be located in the manner which will be most com-
patible with the greatest public good and the least private injury, and 
subject to the provisions of section two hundred and thirteen. The 
district, or its agents in charge of such public use, mayenter upon the 
land and make examination, surveys, and mafs thereof, and such entry 
shall constitute no cause of action in favor o the owners of the land, 
except from injuries resulting from negligence, wantonness. or malice. 

SE<7. 299. All proceedings under this chapter m.isL be brough~ in d~~'F~~~ of 
th

e 
the district court of the district. They must be commenced by filmg 
a complaint and issuing a summons thereon. 

SEc. 210. The complaint must contain: 11sTt'iiii~f.1aint aud 

(1) The name of the corporation, association, commission, or person 
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in charge of the public use for which the property is sought, who 
must be styled plaintiff. 

(2) The names of all owners and claimants of the property, if known, 
or a t:!tatement that they are unknown, who must be styled defendants. 

(3) A statement of the right of the plaintiff. 
(4) If a right of way be sought, the complaint must show the loca

tion, general route, and termini, and must be accompanied with a map 
thereof, so far as the same is involved in the action or proceeding. 

(5) A description of each piece of land sought to be taken, and 
whether the same includes the whole or only a part of the entire parcel 
or tract. All parcels lyiag in the precinct and required for the same 
public use may be included in the same or separate proceedings, at the 
option of the plaintiff, but the court may consolidate or separate them 
to suit the convenience of parties. When application for the condem
nation of a right of way for the purposes of sewerage is made on behalf 
of a precinct, town, or settlement, the chief executive officer of the 
same, or, if the same be unincorporated, any three citizens authorized 
thereunto by a written instrument, signed by not less than one-half of 
the whole number of male inhabitants of such precinct, town, or set
tlement over the age of twenty-one years, which fact shall be set forth 
in the complaint, may be named as plaintiff. 

sull!mon,. wi:,at to SEc. 211. epon the filing of such complaint a summons shall be 
contam; how issued • d b" h b 11 • b f b • d • • f and serred. 1sc;ue , w 1c s a con tam t e names o t e parties, a escript10n o 

\\'ho may defend. 

the lands proposed to be taken, a statement of the public use for 
which it is sought, and a notice to the defendants to appear before the 
court or judge, at a time and place therein specified, and show cause 
why the property described should not be condemned, as prayed for 
in the complaint. Such summons shall, in other particulars, be in the 
form of a summons in a civil action, and shall be served in like manner 
upon each defendant named therein at least twenty days previous to 
the time designated in such notice for the hearing, and no copy of the 
complaint need be served. But the failure to make •:mcb serdce upon 
a defendant does not affect the right to proceed against any or all other 
of the defendants upon whom serdce of the summons bad been made. 

SEc. 212. All persons named in the complaint in occupation of, or 
claiming- an interest in. any of the property described in the complaint, 
or in the damages for the taking thereof, thouib not named, may 
~ppe:u-, an;;wer. or d('mttr. eal'h in re,;peet to his own property or 
mterp,;t. 

Appointment of SEC. :H3. The court or ju<lgP ha,.; power: 
f'lf)Ulrui,!',ionen-, t't('. ( T 1 d l • h I d f 1) o regu ahi :rn < l!tPrmme t e p ace an manner o making the 

eonnPctions and ero,.;sings and enjoying the common uses mentioned in 
i-.uhdivision tin• of sPction two hundred and six of this chapter, and of 
the o('eupying of eanyon,;, pa,.;,-es, and defiles for railroad purpo,;es, as 
1wr111ittt>d and regulated by law. 

(~) To determine whether or not the use for whieh the property is 
,-;oug·ht to lie appropriated is a public use within the meanino· of ·the 
laws relating to the distriet. "' 

(?,) To limit the amount of :property sought to be appropriated, if 
in the opinion of the eourt or Judge the quantity sought to be appro
priatPd is uot nece:-sary. 

(-!) If_ the c?mt or judge i_s satisfied that the public interests r~q~ire 
the takmg of such lands, 1t . or h~ must mak_e an order. al?porntmg 
three ('Ompetent per.-,ons. resident m the precmct, comm1s,;10ners to 
aseertain and determine the amount to be paid by the plaintiff,; to each 
owner o~· other per,;~n _inter~sted in such property as damages, by 
l'Pason of th_e approprrntIO~l of ,;uch propert.':, ~ml specifying the time 
and place of the tir,;t meetmg of ,mch comnnss10ners, and fixing their 
compensation. Any party may object to the appointment of any per-
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son as a commissioner on the same grounds that he might object to 
him as a trial juror. 
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SEC. 214. The commissioners mentioned in the last section mwst, _~Ieetingofcommis

before entering upon their duties, severally take and subscribe an swners. 

oath before some person qualified to administer oaths, to faithfully 
and impartially discharge the duties of their appointment. The com-
missioners must meet at the time and place mentioned in the order 
appainting them, and proceed to examine the lands souo-ht to be appro-
priated, and shall hear the allegations and evidence of ail persons inter-
ested in each of the several parcels of land, and shall ascertain and 
assess: 

(1) The value of the property sought to be appropriated, and all 
improvements thereon, pertaining to the realty and each and of every 
separate estate and interest therein; if it consists cf different parcels, 
the value of each parcel and each estate or interest therein must be 
separately assessed. 

(2) If the property sought to be appropriated constitutes only a part 
of a larger parcel, the damages which will accrue to the portion not 
sought to be condemned by reason of its severance from the portion 
sought to be condemned, and the construction of the improvements in 
the manner proposed by the plaintiff. 

(3) Separately, how much the portion not sought to be condemned, 
and each estate or interest therein will be benefited, if at all, by the 
construction of the improveJIIents proposed by the plaintiff, and if the 
benefit shall be equal to the damages assessed under subdivision two 
the owner of the parcel shall be allowed no compensation except the 
value of the portion taken; but if the benefits shall be less than the 
damages assessed the former shall be deducted from the latter, and 
the rnmainder shall be the only damages allowed in addition to the 
value. 

(4) If the property sought to be condemned be for a railroad, the 
cost of good and sufficient fences along the line of such railroad, and 
the cost of cattle guards where fences may cross the line of such rail
road. 

(5) As far as practicable compensation must be assessed for each 
source of damage separately. 

SEc. 215. For the purpose of assessing compensation and damages, ton:,t:ic:1~;:t:! 
the right theret? shall be de

1
emed toh ha,d·e accrhue

1
.<
1
l abt thhe date of thef :: ~~~ ~! 

summons, and its actual va ue at t at ate s a e t e measure o ag~,,i. 

compensation of all property to be actually taken, and the basis of 
damages to property not actually taken but injuriously affected. If 
an order be made letting the plaintiff into possession, as provided in 
section two hundred and twenty-two, the compensation and damages 
awarded,shall draw lawful interest from the date of such order. No 
improvement<, put upon the property subsequent to the date of the 
service of summons shall be included in the assessment of compensa-
tion or damages. 

SEC. 216. Within thirt~r days after giving their apAJraisement and . Report of collllDi&-

th d ., . . t l rt f SlOller.l. e assessment of amages, the connmss1oners mus e a repo o 
their proceedings, accompanied by a map, if a right of way be sought, 
showing the route, location, and termini th~reof, in th~ offi_ce of the 
clerk of the court, and the clerk must notify the parties mterested 
that such report has been filed, which notice must be served upon all 
the parties interested in the same manner as a summons. 

SEc. 217. An appeal from any assessment made by the commission- Appeal. 

ers may be taken and prosecuted in the court where the report of the 
commissioners is filed, by any party interested. Such appeal must be 
taken wit~in the period of thirty days after the sei:vice upof! appellant 
of the notice of the filing of the award by the sen,ce of notice of such 
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appeal upon the plaintiff or his attorney in such proceedings, and the 
same shall be brought on for trial upon the same notice and in the 
same manner as other cidl actions; and unless a jury shall be ,rnind 
by the consent of all parties to such appeal, the same shall be tried by 
jury, and the da1hages to which appellant may be entitled by reason of 
the appropriation of his property, shall be reassessed upon the same 
principle as hereinbefore prescribed for the assessment of such dam
ages by commissioners. Upon any verdict or assessment by commis
sioners becoming final, judgment shall be entered declaring that upon 
payment of such verdict or assessment, together with the interest and 
costs allowed by law, if any, the right to construct and maintain such 
railroad, or other public work or improvement, and to take, use, and 
appropriate the property described in such verdict or assessment, for 
the use and purposes for which the land has been condemned, shall, as 
against the parties interested in r,uch ,erdict or assessment, be and 
remain in the plaintiff, and his or its heirs, successors, or assigns for
e,-er. In case the party appealing from the award of commissioners 
in any proceeding as aforesaid, shall not succeed in increasing the 
amount of damages finally awarded to him in such proceeding, he shall 
not recover the costs of such appeal; but all the costs of the appellee 
upon such appeal shall be taxed against and recovered from the appel
lant: Prrmided, Upon the trial of such appeal the plaintiff may contest 
the right of any party or parties thereto to any of the property men
tioned and set forth or involved in the appeal, which was located after 
the preliminary survey of any such railI'oad seeking to condemn its 
right of way under and pursuant to the provisions of this Act: Pro
m'ded, Such condemnation proceedings are begun within one year after 
such preliminary survey. 

SEc. 218. If the title attempted to be acquired is found to be defect
ive from any cause, the plaintiff may again institute proceedings to 
acquire the same, as in this chapter prescribed. 

SEC. 219. The plaintiff must, within thirty days after final judgment, 
pay the sum of money assessed; but may, at the time of or hefore the 
payment, elect to build the fences and cattle guards; and if he 80 elect 
shall execute to the defendant a bond, with sureties to be appro,·ed by 
the court. in double the assessed cost of the same, to build :mch fences 
and cattle guards within eight months from the time the railroad is 
built on the land taken; and if such bond he givPn, need not piw the 
<'<>st of such fr1:1·es and cattle guards. Ju an uctim1 on such bond the 
plaintiff may rccm·er rca,;onahle attorney',; fee,;. 

SF.c. 220. The paynwnt may he made to till' defendants entitled 
thPreto, or the money mny he deposited in conrt for the defendaut,
and he distributed to tho,;e cntith•d thereto. If the mone,· he not s~ 
paid or deposited, tlw defendant,; may have execution a,; in ·e~vil eases; 
and if the monPV ('Un not be made on exeeutiou, the court or judo-e 
upo,! a showing· to that effect, mu,;t set aside and annul the entire p~</ 
ceechng:-! and restore possess1011 of the property to the defendant. if 
pos,;ession has been taken bv the plaintiff. 

SEc. 2~1. \Vhen paymenfs han been made, and the bond o-iven if 
tlw plaintiff elects to give one, as required by the last two :ectio~s 
thn eonrt or judge mu:;t make a final order of condemnation. which 
111u:;t de,wribe the property condemned and the purposes of eondemna
tiou. .A eopy of the order must be filed in the office of the eommis
:--iorwr of the recording distriet wherein the land is located and there
upon the property described therein shall vest in the plai;itiff for the 
purpose,, therein :-:pecified . 

. SEC. 2:22. ~t _any time after the report !1nd _assessment of damages 
of the eomm1,-s1oners ha,; been made and filed m the court, and either 
hefore or after appeal from such assessment. or from an_r othPr order 
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or judgment in the proceedings. the court or any judge thereof at 
chambers, upon application of the plaintiffs, shall haye power to make 
an order that upon payment into court for the defendant entitled 
thereto of the amount of damages assessed, either by the commissioners 
or by the jury, as the case may be, the plaintiff be authorized, if 
already in possession of the property of such defendant sought to be 
appropriated, to continuein such possession; or, if not in possession, 
that the plaintiff be authorized to take possession of such property and 
use and possess the same during the pendency and until the final con
clusion of the proceedings and litigation; and that all actions and pro
ceedings against the plaintiff on account thereof be stayed until such 
time: Provided, however, Where an appeal is taken by such defendant, Bond. 
the court or judge may in its or his discretion require the plaintiff, 
before continuing or taking such possession, in addition to paying into 
court the amount of damages assessed, to give a bond or undertaking, 
with sufficient sureties, to be approved by the judge, and to be in such 
sum as the court or judge may direct, conditioned to pay defendant 
any additional damages and costs over and above the amount assessed, 
which it mRy finally be determined that defendant is entitled to for 
the appropriation of the property, and all damages which defendant 
may sustain if for any cause such property shall not be finally taken 
for public uses. The amount assessed as damages by the commissioners, 
or by the jury on appeal, as the case may be, shall be taken and con
sidered, for the purposes of this section, until reassessed or changed 
in the further proceedings, as just compensation for the -property 
appropriated; but .t~e plaintiff_, by payment into c~mrt of the amount 
assessed, or by givmg security, as above provided, shall not be 
thereby prevented or precluded from appealing from such assessment, 
but may appeal in the same manner and with the same effect as if no 
money had been deposited or security given; and in all cases where 
the plaintiff deposits the amount of the assessment and continues in 
possession or takes possession of the property, as herein provided, the 
defendant entitled thereto, if there be no dispute as to the ownership 
of the propertv, may at any time demand and receive from the court 
the money so deposited, and shall not by such demand or receipt be 
barred or concluded from his right of appeal from 8UCh assessment, 
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but may, notwithstandinf, take and prosecute such appeal from such 
assessment· n,,,ov·ided I the amount of such assessment is finalJv Liability for exce1111 • r, , • , • c • ~ over amount finally 
reduced on appeal by either party, such defendant who hns received useseed, etc. 

the amount of the assessment deposited shall be liable to the plain-
tiff for any excess of the amount so received by him over the amount 
finally assessed, with legal interest on such excess from the time such 
defendant received the money deposited, and the same may be recov-
ered by action: And provided further, Upon any appeal from the Appeal,etc. 

assessment of damages by the commissioners or a jury, the jury may 
find as compensation or damages a less as well as an equal or greater 
amount than that assessed by the commissioners. 

SEC. 223. Costs may be allowed, or, if not so allowed, may be so Pa.ymentofrosts. 

apportioned between the parties on the same or adverse sides, in the 
discretion of the court. 

SEc. 224. Except as otherwise provided in this chapter, the provi- Ruiesofpractice. 

sions of title two of this Act are applicable to and con~titute the rules 
of practice of the proceedings mentioned in this Act. 
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CHAPTER TWENTY-THREE. 

OF FOREIGN CORPORATIONS. 

Se<- Sec. 
225. To file copy of charter and appoint 

1 
228. Penalty for failure to comply. 

agent. ; 229. Annual reports to be filed. 
226. Consent of agent, etc. : 230. Existing corporations to comply. 
227. Death or removal of agent. I 231. Penalty for failure to comply. 

To file copr of char- SEc. 225. All corporations or joint stock companies organized under 
terandappomtagent. ~ • d S h I f S T · f the laws of the Bmte tates, or t e aws o any tate or err1tory o 

the United States, shall, before doing business within the district, file 
in the office of the secretary of the district and in the office of the 
clerk of the district court for the division wherein they intend to carry 
on business, a duly authenticated copy of their charter or articles of 
incorporation, and also a statement, verified by the oath of the presi
dent and secretary of such corporation, and attested by a majority of 
its board of directors, showing-

(1) The name of such corporation and the location of its principal 
office or place of business without the district; and, if it is to have any 
place of bll.8iness or principal office within the district, the location 
thereof; 

(2) The amount of capital stock; 
(3) The amount of its capital stock actually paid in in money; 
(4) The amount of its capital stock paid in in any other way, and in 

what; 
(5) The amount of the assets of the corporation, and of what the 

assets consist, with the actual cash value thereof; 
(6) The liabilities of such corporation, and if any of its indebtedness 

is secured, how secured, and upon what property. 
Such corporation or joint stock company shall also file, at the same 

time and in the same office:,;, a certificate, under the seal of the corpo
ration and the signature of it:,; president, vice-pre:;ident, or other acting 
head, and its secretary, if there be one, certifying that the corporation 
has consented to be sued in the courts of the district upon all causes 
of action arising against it in the district, and that service of process 
mav be made upon some person, a resident of the district, whose name 
and place of residenee shall be designated in such certifieate, and such 
sernce. when so made upon :mch agent, shall be valid senice on the 
corporation or t·ornpany, and sueh agent shall reside at the principal 
place of busines,- of :-:uch corporation or company in the di8trict. 

Consent of agent, SEc. 226. The written eonsent of the person so designated to act as 
etr sueh agent shall also be filed in like manner, and such desi~nation shall 

remain in for('t> until the filing in the same offices of a wntten revoca
tion thert>of, or of the con8ent, executed in like manner. A certified 
copv of thP designation so filed, nccompanied with a certificate thnt it 
ha.,; not hePn revoked, is presumptive evidence of the execution thereof, 
and eonclu,;ive evidence of the authority of the officer executing it. 

r,,,ath "' rnnnn,1 of SF.c. 2::H. In ease of the death, removal from the distriet, or di;;-
11.g,,nt. qualitieation of the person ,;o designated, or of the revocation of his 

consent. it shall he the duty of the clerk of the district court to notify 
i-.m·_h ('Orporation or e~nnpany; and it ,;hall be the duty <:>f ;;uch corpo
rntrnn or company, w1thrn ,;1xty days therenfter, to designate another 
person in the manner hereinbefore provided. 

Penalty for iailur•· SE<'. 22c. If any such corporation or company shall attempt or 
tocomply. <'ornrnem,e to do bu,-iness in the di;.;triet without haYing first filed said 

:-;tatnuents. l'ertificates, and con,;ent,- required by thi:e-chapter, it shall 
forfeit the ,mm of twenty-fin dollars for enry day it shall so neglect 
to tile Hie :::ame: and e,-ery eontraet rnade by such corporation, or any 
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agent or agents thereof, during the time it shall so neglect to file such 
statements, certificates, or consents, shall be voidable at the election 
of the other party thereto. It shall be the duty of the l.; nited States 
attorney for the district to sue for and recover, in the name of the 
United States, the penalty above provided, and the same, when so 
recovered, shall be paid into the Treasury of the United States. 
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SEC. 229. Every such corporation or company shall annuallv, and Annual reports to 
within thirty days from the first day of July of each year, make a befiled. 

report, which shall be in the same form and contain the same infor-
mation as-required in the statement mentioned in section two hundred 
and twenty-five, of this chapter, which report shall be filed in the office 
of the secretary of the district, and a duplicate thereof in the office of 
the clerk of the district court for the division wherein the business of 
the corporation is carried on. 

SEc. 230. Any such corporation or company that has heretofore Existing corpora
engaged in business, performed acts, or made contracts in the district, tions to compl_y. 

may, within ninety days from the time this Act goes into effect, com-
ply with the provisions hereof, and thereupon all its acts and contracts 
done and made before this Act goes into effect shall be valid and 
enforceable. 

SEC. 231. If any such corroration or company shall fail to comply Penalty for failure 
with any of the provisions o this chapter, all its contracts with citizens to eomply. 

of the district shall be void as to the corporation or company, and no 
court of the district, or of the United States, shall enforce the same 
in favor of the corporation or company so failing. 

CHAPTER' TWF.NTY-FOUR. 

OF THE INCORPORATION OF CEMETERIES. 

Sec. 
232. Cemetery association may be formed. 
233. How formed. 
234. Succession of trustees. 
235. Association may describe terms of 

membership, etc. 
236. General powers and management of 

such associations. 

Sec. 
237. l\Iay sell unsuitable lauds. 
238. Burial lots exempt from execution 

and taxation. 
239. Association may have plat recorded. 

SEC. 232. It shall be lawful for any number of perimns, not less than u0t;·:~~~ ro:i:;:;ia-
five, who are residentis of the precfnct in which they desire to form • 
themselves into an association, to form themselves into a cemetery 
association, and to elect any number of their members, not less than 
three, to serve as trustees, and one member as clerk, who shall con-
tinue in office during the pleasure of the society. 

SEc. 233. The clerk to be elected, as provided in section two hundred How formed 

and thirty-two, shall forthwith make out a true record of the proceed-
ings of the meetings provided for by the preceding section, certify to 
and file a copy of the same with the commissioner of the precinct in 
which such meeting shall be held, and another copy of the same in the 
office of the clerk of the district court, together with the name by 
which such association desires to be known, and from and after filing • 
such record the trustees and their associated members and successors 
shall be invested with the powers, privileges, and immunities incident 
to aggregate corporations. . 

SEc. 234. The trustees who mav be elected under the provisions of t.!~c'Ce,O<wn of trus

section two hun~red and thirty-two shall have perpet~al succession, ~nd 
sha_ll be capable m law of contracting and of prosecutmg and defendmg-
achons. 

SEc. 235. All such associations shall have power to prescrill(' tlw sc~~~!,':-:;;:.n<:;ii;,x;~ 
terms on which members may be admitted, the number of its trustees bershlp, etc. 

VOL XXXI-34 
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and officers, and the time and manner of their election or appointment 
and the time and place of meeting for the trustees and for the associa
tion, and to pass all such other by-laws as may be necessary for the 
good government of such association. 

Ger.era! potwefrs anhd SEc. 236. Such association shall be authorized to purchase, or to take 
managemen o sue .f d . d h d f · d f 
associations. hv g1 t or ense, an old, Ian exempt rom execut10n an rom any 

appropriation to public purposesh'for the sole purpose of a cemetery, 
not exceeding eighty acres, whic shall be exempt from taxation if 
intended to be used exclusfrely for bmial purpose8 and in no wise 
with a view to the profit of the members of such association. Such 
association may by it:.; by-laws provide that a stated percentage of the 
moneys realized from the sale of lots, donations, and other sources of 
revenue shall constitute an irreducible fund, which fund may be in
vested in such manner or loaned upon such securities as the association 
or the trustees thereof deem proper. The interest or income arising 
from the irreducihle fund provided for in any by-law, or so much thereof 
as may be necessary, shall be devoted excl usfrely to the preservation and 
embellishment of the cemetery, and, where any by-law has been enacted 
for the creation of an irreducible fund as. herein provided for, it 
can not thereafter be amended in any manner whatsoever except for 
the purpose of increasing such fund. After paying for the land, all 
the future receipts and income of such association subject to the pro
visions herein for the creation of an irreducible fund, whether from 
the sale of lots, from donations, rents, or otherwise, shall be applied 
exclusively to laying out, preserving, protecting, and embellishing the 
cemetery and the a,·enues leading thereto, and in the erection of such 
buildings as may be necessary or convenient for the cemetery pur
poses, and to paying the necessary expen:.;es of the association. No 
debts shall be contracted in anticipation of any future receipts, except 
for originally purchasing, laying out, and embellishing the ground:.; 
and avenues. for which debts so contracted such association may issue 
bonds or notes, and secure the same by way of mortgage upon ·any of 
its lands, excepting sueh lots as shall hare been conveyed to the mem
ben; thereof; and ,meh association shall ha,·e power to adopt such rules 
and regulations as they shall deem expedient for disposing of and for 
<·011\'eying burial lot:-;. 

1,,~~i? sell un..suitaLl,· SEC. 237. It shall lw lawful for said trustees whenenr, in their 
opinion, any portion or portions of their land,; are unsuitable for burial 
purposes to ,;pll ,meh portion or portion,; and apply the arnilt> thereof 
to the gerwral purJJo,;e,; of ,;ud1 as:-oeiation. 

B,mal lot•. exempt SEC. '>3S. Buri-t lots sold In· :-;uch a:-;sol'iation ,;hull lw for the sole frnrn exPeunon tt.nd .:.a - \ • < • • • • 

taxation. purpose of mterment and shall be exempt from taxat10n, exeC'uhon, 
attachment, or any other claim,-, -lien, or proees,; what;;oen•r if used, 
a,; intended, exdu:-;i,·ely for burial purpo,-p,-. and in 110 wi.~1· with a view 

_ _ to profit. 
1;}.:t;;'.~

1,;~j1~<1'."Y
111

""'' SEc. ~:-rn. All ,;ueh association,-. ,-hall eause a plan of their grounds 
an<l of the lot,- lff them laid out to he made and recorded in a book 
kt>pt for that purpose h_,. the clerk of such association, such lots to be 
numhere<l h_,. regular eonsecuti,·e numher:,;, and shall ha,·e power to 
irH'lose, impro,·e. and adorn the grounds and tn-enue,-. to erect build
ing,; for the use of the association, and to prescribe rules for the 
<lesio·nation and adornment of lots. and for erecting monuments in the 
t·PmZtery. and to prohibit any use, divi,-ion, impro,·ement, or adornment 
of a lot whieh they may deem improper. An annual ,-.tutement of the 
financial affairs of sueh a,-sociation shall be made by the clerk thereof. 
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CHAPTER TwENTY-FIVE. 

OF CONTAGIOUS DISEASE AMONG ANIMALS. 

Sec. 
240. Penalty for bringing diseased ani

mals into said district. 
241. Diseased animals to be kept away 

from others. 
242. Procedure against persons violating 

this code. 

Sec. 
243. Proceedings in case of violation of 

this law. 
244. Certain words defined. 
245. Officers must prosecute. 
246. Jurisdiction. 

SEc. 240. Any person, persons, company, or corporation who shall ~~~:ii!tn~ 
bring, or cause to be brought, or aid in bringing, into the district any said district. 

sheep, hog, horse, or cattle of any kind, or any domestic animal of 
any kind, knowing the same to be affected with any contagious or 
infectious disease, shall be guilty of a misdemeanor, and on conviction 
be.punished by a :fine of not less than one hundred dollars nor more 
than one thousand dollars. 

SEc. 241. If any person or persons, company, or corporation own- oo°~a~'!';."1~ 
ing or having ~ssession or control of any animal affected by any such others. 
contagious or mfectious disease shall fail to keep the same within an 
inclosure, or herd the same in some place where 1t will be secure from 
contact with other animals not so affected, or shall suffer such infected 
animal to range where it will be likely to come in contact with another 
animal not so affected, shall be guilty of a misdemeanor, and, on con-
viction, punished by a :fine of not more than one thousand dollars for 
each offense. 

SEc. 242. Any person, company, or corporation violating any of ~ed~t1~:'~ 

the provisions of this chapter shall be liable for all damages sustained code. 

by any other person, company, or corporation through such violation. . . 
SEC. 243. Any person or persons found violating the provisions of of~=~~•~f• ~t7: 

this chapter may be arrested and held without warrant in the same law. 

manner as in cases of persons found breakin~ the peace; and the per-
son or persons making the arrest, with or without warrant, shall use 
reasonable diligence to give notice thereof to the owner or owners of 
the animal or animals found in the charge of the person or persons 
arrested, and shall properly care and provide for such ammal or 
animals until the owner or owners of such animal or animals, or a duly 
authorized agent of the same, shall take charge of the same: Pl'(:midt1d, 
Such owner or owners or agent shall claim and take charge of the 
same within sixty days of the date of the notice; and the person or 
persons making such arrest shall have a lien upon such animal or 
animals for the expense of such care and provisions. c I word!! de-

SEc. ~- In this chapter the word "animal'' or "animals" shall b~ fln;i~a n 
held to mclude all brute creatures, and the words ''owner," ''owners,' 
"person," "persons," and "whoever" shall be held to include corpora-
tions as well as individuals, and the knowledge and acts of agents of and 
persons employed by corporations in regard to the treatment of animals 
transported, owned, or employed by or in the custody of such corpora-
tion or corporations shall be held to be acts and knowledge of such 
corporation or corporations. 

SEc. 245. It shall be the duty of any marshal or deputy marshal to cn?:!cers must proee

arrest any violator or violators of the provisions of this chapter, and 
to prosecute any violator or violators of its provisions which shall 
come to his knowledge or notice; and all :fines and forfeitures which 
shall be collected for °\'iolations of any: of the provisions hereof shall 
be paid into the office of the clerk of t~e district court, and such ... cl_erk 
shall turn the same, according to law, mto the Treasury of the U mted 
States. , 
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.J11risdietion. 
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SEC. 2-16. Commissioners within their respective precincts shall have 
jurisdiction over all offenses committed under the provisions of this 
chapter. 

CHAPTER TWEXTY-SIX. 

OF ESTRAYS. 

Sec. 
247. Commissioners to keep record of 

estrays. 
248. Householder may take up estray and 

post notice~ thereof. 
249. Owner to recover estray on proof and 

pavment of costs. 
250. Statement uf ,aking up, etc. 

Sec. 
251. When description of estray to be 

published in newspaper. 
252. Claim of owner after appraisal. 
253. Sale of estray if not proven within 

six months. 
254. Penalty for violating above pro

visions. 

commissioJ!ers• to SEC. 247. It shall be the dutv of the commissioner of each precinct 
keeprec

0rd01
e

st
rays. in the district to keep a book of suitable dimensions to be called the 

record of estravs. 
Householder may SEC. 2-18. Anv householder about whose premises any estray may 

take up estrav and b • I • tak th d h II • d" I 
!)O'-t noticesthe·reol. e runnmg at arge may e up e same, an s a Imme mte y post 

notices in three public places in the district, one of which shall be in 
the precinct in which the estrav was taken up, giving as correct a 
description as may be of naturaf and artificial marks, probable age, 
size, and so forth. 

owner to recover SEC. 2-1!}. If, previous to the expiration of ten days from taking up, 
esuay on froof and h II h b h" h h II b • I d h payment o costs. the owner s a prove t e estray to e is, e s a e entit e to t e 

same by paying eharges, which shall be one dollar for taking up, post
ing, and so forth, and a reasonable rate for keeping the same. And if 
the owner shall further prove that the person so posting an estray 
knew to whom such estray qelonged and yet did not notify the owner 
of his intention to post the estray, the person so taking and posting 
shall not recover for either posting or keeping. 

Statement of taking SEc. 250. If at the expiration of ten days no one shall have made 
up.etc. his claims known to the taker-up, it shall be his duty to make a state

ment to the nearest commissioner of the precinct in which such estray 
is taken up, under oath, of the taking up of such estray, post, and so 
forth, accordinf{ to law; whereupon the commissioner shall appraise 
the estrav and 1mmediatelv make record of the same in the record of 
estravs. • And sueh commissioner shall receive for each appraisal one 
dollai·. 

Whende,cription of ~EC. 251. If the amount of such appraisement shall exceed fifteen 
lr1i::~ int<;""::~,aJ~~~- dollars the person taking up sueh estmy :-hall he further required to 

cause to he publi,;hed. in a newspaper pubfoihPd in the preeinet, or, if 
then' he no11P. then in a newspaper of general circulation in the <lis
triet. a descriJ?tion of _the sa!ne, giving marks as above specified, the 
nauw and res1deneP of the tinder, and. as near a,; may be, the time at 
whieh the e,;tray wa,; taken up. 

,·1,um ,,f ,,wwr 8F:c. :!;:,i. If the owner, OJ' any person entitled to the possession of 
;-ifti•r HpJ)nti•al. h ll l k h' • l h an estra~-. 1; a appear al]( ma ·e out 1,; tit e t ereto and pay the 

('hargPs thereon within ,.;ix months from the time the notice is filed 
with the commissioner. as provided in ,;eetion two hundred and fifty 
and make out his right thereto, he shall have ,mch estray restored t~ 
him upon paying all lawful eharges which have been ineurred in rela
tion to tlw ,;ame. 

~a:,• ,,f ,-,rrny ii not :0-EI". :!.'i::L If the per,;on entitled to the possession of a!l"v estra'-' shall 
r•roq•n witbin ,ix k l · h .J .J 
m,mth•. not appear and ma ·e out us title t ereto within six months from the 

tinw <•f P11try thereof hy the commissioner, sueh estrav shall be sold 
at thP reque,;t of the finder, hy the marshal or an\· deputv marshal of 
thP distrid. at puhlie nuetion. upon first giving pi.1blic notiee thereof 
in writing hy po,-ting up tlw ,.;ame in three puhlie plaees in the pre
cinct. one of whieh shall he at or adjoining the post-office, at least ten 
days before ,meh sale, and the tinder may bid therefor at ,-;uch sale; 
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and after deducting all the lawful charges of the finder a:-; aforesaid, 
and the fees of the marshal or deputy marshal, which shall be the 
same as upon a sale on an execution, the remaining proceeds of such 
:;ale shall be deposited with the clerk of the district court ; and if the 
owner of the property sold, or his legal representatives, shall not 
within one year after the money shall have been so deposited with th; 
clerk of the district court, furnish satisfactorv evidence to the district 
judge of the ownership of such property the amount so depo:,,ited 
with the clerk of the district court shall be paid into the Treasury of 
the United States. • 
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SEC. 254. If any person shall take up keep, or use anv estrav with- . Penalty for v~olat-. • h h · • ' • · • . • mg above provisions. 
out complymg mt t e pronsions of this code he shall he liable to a 
penalty of double the value of such estray, to be sued for and 
recovered in the district court at the suit of the United States; and it 
is hereby made the duty of the district attorney to prosecute an action 
against such offender for the violation of the provisions of this code 
when the same shall be within his personal knowledge or when com
plaint in writing, under oath, be filed with him alleging the violation 
of this code. 

CHAPTER TwENTY-SEVEK. 

OF INTEREST AND USURY. 

Sec. 
255. Legal rate of interest. 
256. Illegal interest not to be taken. 
257. May recover usurious interest paid. 
258. Illegal interest, contract for. 
259. Assignee 'of usurious contract may 

recover amount paid for same. 

Sec. 
260. Mort~or and mortgagee may agree 

which shall pay taxes, when. 
261. Assessment, how.made in such cases. 

SEC. 255. The rate of interest in the district shall be eight per Legal rate of inter

centum per annum, and no more, on all moneys after the same become e•t 

due;_ on judgments and decrees for the payment of money; on mo!1ey 
received to the use of another and retained beyond a reasonable tune 

• without the owner's consent, expressed or implied, or on money d~e 
upon the settlement of matured accounts from the day the balance is 
ascertained; on money due or to become due where there is a contract 
·to pay interest and no rate specified. But on contracts interest at the 
rate of ~welve per centum may he charged by express agreement of 
the parties, and no more. 

SEc. 256. No person shall, directly or indirectlv, receive in monev, lllegal Interest not 

od th . . . . th . • t • to be taken. go s, or mgs m action, or m any o er manner, any grea er sum 
or value for tne loan or use of money, or upon contract founded upon 
any bargain, sale, or loan of wares, merchandise, goods, chattels, 
lands, and tenements, than in this chapter prescribed. _ 

SEC. 257. If usurious interest, as defined by the preceding sectio_ns, 0 ~
1flt:~~~d~uri

shall hereafter be received or collected the person or persons paymg 
the same, or their legal representatives, ma:r, by action brought in 
any court of competent jurisdiction, within two years after such pay-
ment, recover from the person, firm, or corporation receiving the 
i,;ame double the amount of the interest so received or collected. 

SEC. 258. If it shaJl be ascertained in anv action brouaht on anv I11egalintere 5t ,con-.., . o : tract for. 
eontract that a rate of interest has been contracted for greater than 1s 
authorized by this chapter~ either directly or ind~rectJy, in ~oney, 
property, or other rnluahle thing, or that any gift or donat10~ of 
money, property, or other valuable thing has been made ?r pr?m1sed 
to ~e ~ade to~ lender or creditor, or to any person for him, d1ree~ly 
o~· md1rectlr, either by the borrower or debtor, or any person for 
hnn, the design of which is to obtain for money so loaned, or f<?r debts 
due or t<? ?8come due, a rate of interest greater than that spec1fi~ by 
the prons1ons of this chapter, the same shall be deemed to be usurious 
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and shall work a forfeiture of the entire interest on the debt. The court 
before which such action is prosecuted shall render judgment for the 
amount due, without interest, on the sum loaned or the debt contracted, 
against the defendant and in favor of the plaintiff and against the 
plaintiff for costs of action, whether such action be contested or not. 

co~r;~e~~~.u;~~~~~ SEc. 259. Nothing in this code shall be construed to prevent the 
amountpai,fforsame. proper bona fide assignee of any usurious contract recovering against 

his immediate assignor, or the original usurer, the full amount paid by 
him for such contract, but the same may be recovered by proper action 
in any court having competent jurisdiction: Provided, Such assignee 
had no notice of the usury affecting the contract. 

~fortgagor and s 26 '11 cl d t cl. • th d. t • tb d mortgagee may agree EC. 0. 4'"'" contracts ma e an en ere mt_? Ill e IS rIC y an 
whichshallpaytaxes, between borrower and lender, debtor, and creditor, or mortgagor and 
when. mortgagee, on which the rate of interest is eight per centum or under, 

Assessm.en t, h o w 
made in such cases. 

Lien, to whom 
liVf!Il. 

L1..ri •·XU;nd'-1 tn the 
lari(l. 

whereby one party shall agree to pay the taxes on the debt, credit, or 
mortgage existing or entered into between such parties, be, and the 
same are hereby, declared legal and valid and shall not be deemed or 
taken to he usurious. 

SEc. 261. All contracts entered into under section two hundred and 
sixty, may he enforced by the parties thereto in the courts of the dis
trict: Pmvided, In making the assessments of credits, loans, or mort
gages the same shall be assessed to the holder thereof. 

Sec. 
262. 
263. 
264. 

265, 

266. 
267. 
268. 

CHAPTER TwENTY-EIGHT. 

OF THE LIENS OF ~IECHANICS, LABORERS, AND OTHERS. 

Sec. 
Lien, to whom given. 
Lien extends to the land. 

270. Suits to enforce liens must be before 

Priority between liens and mort- 271. 
gages. 

Owner of laml charge,l as owner of ! 272. 
huilding, when. -

Claim of lien must be file,l. 27:3. 
Commissioner must record liens. 
Foredosure must be commenced in i 27-!. 

six months. • 275. 
Lien fur grading street, ete. 

commissioner. 
Payment by owner of building does 

not prevent lien, when. 
Amount of recoverv not to exceed 

amountdueoncontract; exception. 
Building materials, when not subject 

to attachment. 
Definitions. 
Existing liens arnl proceedings there

under not impaired. 

SEc. 262. En•ry mechanic, artisrm, machinist, builder, contractor, 
lumber merehant, laborer, teamstt>r, dmynmn. and other persons per
forming labor upon or furnishing matPriul, of any kind to he used in 
the construction, ckvelopment. alteration, or repair, either in whole 
or in part. of any huil<ling, wharf. bridge, tlnmc, mine, tunnel, fence, 
machinery. or aquC'dud, or any ,-;frudnre or superstructure, shall have 
a liPn upon the same for the work or labor done or material furni:-;hed 
at tlw in,-.:tan<·P of the owner of the building or other improvement or 
hi,; agPnt; all([ en'ry C'ontractor, subcontractor, architect, builder, or 
otlwr 1wr,-on having (·barge of the constnwtion, alteration, or repair, 
in whole or in part, of any huilding or other improvement m, afore
,mid ;;hall lw hPid to he the agent of the owner for the purposes of 
thi;; <·ode. 

~Ee. ::!H3. The land upon which any building or other improvement 
as afore,-.:aid shall he constructed, together with a convenient space 
al,out the :e:amP, or so mneh as may he required for the convenient use 
and occupation thereof (to he determined hy the judgment of the comt 
at the time of the foreclosure of such lien), and the mine on which the 
labor wa,-.: performed or for which the material was furni;-;hed shall 
also he :,;nhjeet to the liens created by this eode if. at the time the work 
was eomm,•need or the material,; for the same had been commenced to 
be furni,-;!1ed, the land helonged to the person who caused the building 
or other m1prorement to he e?nsti:ucted, alter~d, or repaired; but if 
such person owned Ii_,,.,. than a fee-sm1ple estate m sueh land then only 
his interest therein ,;hall he ,-ubject to such lien: and in case ~ucn inter-
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est shall be. a leasehold interest, and the holder thereof shall have 
forfeited his rights thereto, the purchaser of such building or improve
ment and leasehold term, or so much thereof as remains unexpired at 
any sale under the provisions of this code, shall be held to be the assignee 
of such leasehold term, and as such shall be entitled to pay the le:,;sor 
all arrears of rent or other money and costs due under the lease, unless 
the lessor shall have regained possession of the land and property, or 
obtained judgment for the possession thereof, prior to the commence
ment of the construction, alteration, or repair of the building or other 
improvement thereof; in which event the purchaser shall have the 
right only to remove the building or other improvement within thirty 
days after he shall have purchased the same; and the owner of the 
land shall receive the rent due him, payable out of the proceeds of the 
sale, according to the terms of the lease, down to the time of such 
removal. 

535 

SEC. 264. A lien created by this code upon any parcel of land shall 1. Priority between· 

be f d t 1. rt th . b h" h iens and mortgages. 1 pre erre o any 1en, mo gage, or o er rncum ranee w 1c may 
have attached to the land subsequent to the time when the building or 
other improvement was commenced, or the materials were commenced 
to be furnished and placed upon or adjacent to the land; also to any 
lien, mortgage, or other incumbrance which was unrecorded at the time 
when the building, structure, or other improvement was commenced, 
or other materials for the same were commenced to be furnished and 
placed upon or adjacent to the land; and atl liens created by this code 
upon any building or other improvements shall be preferred to all 
prior liens, mortgages, or other incumbrances upon the land upon 
which the building or other improvement shall have been constructed 
or situated when altered or repaired; and in enforcing such lien, such 
building or other improvement may be sold separately from the land, 
and when so sold the purchaser may remove the same, within a rea-
sonable time thereafter, not to exceed thirty days, upon the payment 
to the owner of the land of a reasonable rent for its use from the date 
of its purchase to the time of removal: .Provided, If such removal be 
prevented by legal proceedings, the thirty days shall not begin to run 
until the final determination of such yroceedings in the court of first 
resort or the appellate court if appea be taken. 

SEc. 265. Every building, or other improvement mentioned in sec- ch~~e~ 0iwii:i,n01 
tion two hundred and sixty-two, constructed upon any lands with the bulldlng, when. 
knowledge of the owner or the person having or claiming any interc:,;t 
therein, shall be held to have been constructed at the instance of such 
owner or person having or cJaiming any interest therein; and the inter-
est owned or claimed shall be subject to any lien :filed in accordance with 
the provisions of this code, unless such owner or person having or 
claiming an interest therein shall, within three days after he shall 
have obtained knowledge of the construction, alteration, or repair, 
give notice that he will not be responsible for the same, by postrn&" a 
notice in writing to that effect in some conspicuous place upon tne 
land, or upon the building or other improvement situated thereon. 

S 266 I h 11 • • I t "th" Claim of lien ma EC. . t s a be the duty of every or1grna contrac or, w1 · _rn be filed. 

sixty days after the completion of his contract, and of every mechamc, 
artisan, machinist, builder, lumber merchant, laborer, or other person, 
save the original contractor, claiming the benefit of this code, within 
thirty days after the completion of the alteration or repair thereof, or 
after he has ceased to labor thereon from any cause, or after he has 
ceased to furnish materials therefor, to file with the recorder of the 
precinct in which such building or other improvement, or some pa~ 
thereof, shall be situated, a claim containing a true statement of h1:,; 
demand, after deducting all just credits and offsets, with the name of 
the owner or reputed owner, if known, and also t~e name of the per-
son bv whom he was emfloyed or to whom he furmshed the matenals, 
and also a description o the property to be charged with the lien suf-
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ficient for identification, which claim shall be verified by the oath of 
himself or of some other person having knowledge of the facts. 

t:ommissioner mu, t SEC. 267. The recorder shall record the claim in a book kept for that 
record liens. 

purpose, which records shall be indexed as deeds and other convey-
ances are required by law to be indexed, and for which he shall receive 
the same fees as are allowed hy law for recording deeds and other 
instruments. 

co~:;~~~drei~us!l'i SEc. 268. No lien provided for in this code shall bind any building, 
months. structure, or other improvement for a longer period than six months 

after the same shall have been filed, unless suit be brou~ht before the 
proper court within that time to enforce the same, or, 1f a credit be 
given, then six months after the expir3tion of such credit; but no lien 
shall be continued in force for a longer time than one year from the 
time the work is completed by any agreement to give credit. 

Lien for grading SEc. 269. Any person who shall, at the request of the owner of any 
•t?eet, etc. lot in the district, grade, fill in, or otherwise improve the same or the 

street in front of or adjoining- the same, shall have a lien upon such lot 
for his work done and materials furnished in the grading, filling in, or 
otherwise improving the same; and all the provisions of this code 
respecting the securing and enforcing the mechanic's lien shall apply 
tliereto. 

~i st nct court to try SEc. 270. Actions to enforce the liens created by this code shall be 
smts to enforce liens. h f h d" • d h 1 d" • broug t be ore t e 1str1ct court, an t e p ea mgs, process, practwe, 

and other proceedings shall be the same as in other cases. In case 
the proceeds of any sale under this code shall be insufficient to pay all 
lien holders under it, the liens of all persons other than the original 
contractor (and subcontractors) shall first be paid in full, or pro rata 
if the proceeds be insufficient to pay them in full; and out of the 
remainder, if any, the subcontractor shall be paid in full, or pro rata 
if the remainder be insufficient to pay them in full, and the remainder. 
if any. shall be paid to the original contractor; and each claimant shall 
he entitled to execution for anv balance due him after such distribu
tion. such execution to he issued by the clerk of the district court, 
upon demand, after the return of the marshal or other officer making 
the ,.:ale showing such balance due. 

1n all actions under this ehapter the district court shall, upon enter
inc.r juclo-ment for the plaintiff, allow as a part of the costs all moneys 
paid fo~· the filing and recording of the lien, and also a reasoMble 
amount as attorney's fees. All a('tions to enforce any lien created by 
thi,-. eode shall h:n-e preferenee upon the calendar of civil action::1 
hrought before the distriet court and shall be tried without unnece:,;
san· dela\'. 

in all i;etions to enforce any lien created by this chapter all persons 
pC'rsonallv liable and all lien holders whose claims ha,·e been filed for 
record mider the provi,-.ions of :;eetion two hundred and sixty-six :;hall, 
and all othl'r persons interested in the matter in eontroversy or in the 
property sought to he charged with the lien may, be made parties· 
lmt such as ai·e not made parties shall not he bound by such proceed: 
iug,.:. The proceedings upon the fo~·eclosure of the liens created by 
this eocle shall he, as nearly a:; possible, made to conform to the pro
<·1·Pdi1ws of a foreclosure of a mortgage lien upon real property. 

Par~c,_nt ln· c,ww·r SEc.""' 271. ~o pavment hv the owner of the building or structure to 
of l,mldmg does rwt • • • • l d · 
prevent Heu, when. anY ongmal contraetor or su 1contraetor, ma e before thirb· dav,; from 

the eompletion of the building, shall be rnlid for the purpo;e of defeat
ing or diseharging any lien ereated by this chapter in favor of any 
w1Jrkman. lahorer, lumber merchant, o~ material man, unles,; sueh pa.}:_ 
ment ,-.o made by the owner of the bmldmg 01: structure to such original 
contractor or subcontractor has been d1stnbuted among 1-uch work
men. laborer:-. lumber mPrchants, or material men. or. if distributed 
in part only. then the 1-ame shall be valid only to the extent the same 
has been :,;o distributed. 
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SEC. 272. Anv contractor shall be entitled to recover upon a lien filed Amount of recovery 

b h . 1 ·h b d h • not to exceed amount y 1m on y sue amount as may e ue to Im accordrng to the termt-. due _on contract; ex-
of his contract, after deducting all claims of other parties for work ception. 

done and materials furnished as aforesaid; and in all cases where a lien 
shall be tiled under this chapter for work done or materials furnished 
to any contractor he shall defend any action brought thereupon at his 
own expense, and during the pendency of such action the owner may 
withhold from the contractor the amount of money for which such lien 
is filed; and in case of judgment against the owner or his property 
upon the liens the owner shall be entitled to deduct from any amount 
due or about to become due bv him to the contractor the amount of 
such judgment and costs; and· if the amount of such judgment and 
costs shall exceed the amount due by him to the contractor, or if the 
owner shall have s~ttled with the contractor in full, be shall be entitled 
to recover back from the contractor any amount so paid by him, the 
owner, in excess of the contract price, and for which the contractor 
was originally the party liable. 

SEC. 273. Whenever any mechanic artisan machinist builder lum- Building ma~rials, 
' ' ' '. when not subJect to bermercbant, contractor, laborer, or other person shall have furmshed attachment. 

or procured any materials for use in the construction, alteration, or 
repair of any building or other improvement, such materials shall not 
be subject to attachment, execution, or other legal process to enforce 
any debt due by the purchaser of such materials except a debt due for 
the purchase money thereof, so long as in good faith the same have 
been or are about to be applied to the construction, alteration, or 
repair of such building, structure, or other improvement. 

SEC. 27 4. The words "building or other improvement.'' wherever Definitions. 

the same are used in this chapter, shall be held to include and apply to 
any wharf, bridge, ditch, flume, tunnel, fence, machinery, aqueduct to 
create hydraulic power, or for mining or other purposes, and all other 
structures and superstructures, whenever the same can be made appli-
cable thereto; and the words "construction, alteration, or repair/' 
wherever the same are used herein, shall be held to include partial 
construction, and all repairs done in and upon any building or other 
improvement. 

SEC 275 Nothing contained in this chapter shall affect anv lien Existing lien• and 
• • • •. . procet,'<llngs thereun-

heretofore acqmred, but the same may be enforced by the prons1ons dcr not itnJ)tllrcd. 

of this chapter; and where actions are now pending the proceedingi., 
after this chapter goes into effect, may be conducted according to this 
chapter. 

CHAPTER TwENTY-NINE. 

OF LIENS ON PERSONAL PROPERTY, 

Sec- Sec. 
276. Liens for labor on personal property. 286. Filing claim and form thereof. 
277. Lien of carriers, st-0rers of merchan- 287. Filing claim for stumpage. 

dise, and agisters of cattle. 288. Record"of claim. 
278. Proceedings to enforce such Hens. 289. Limitation for bringing action. 
279. Agreements not to be interfered 290. Jurisdiction. 

with. . 291. Against what timber lien may be 
280. Lien for labor on logs. enforced. 
281. Lien on lumber for labor performed 292. Joinder of liens. 

thereon. 293. Judgment lien; execution. 
282. Lien for stumpage. 294. Sale when property is subject to loss 
28:3. Preferred liens. or destruction. 
284. Limitation of lien for labor. 295. Preventing the identIBcation of tim-
285. Limitation of lien for stumpage. ber subject t-0 lien. 

• SEC. 2i6. Anv person who shall make alter repair or be::;tow labor Lien.s for labor on . • ' ' ' l per,;onal propert,. on any article of personal property at the request of the owner or aw- • 
ful posse1'!sor thereof shall have a lien upon such property so made, 
altered, or repaired, or upon which labor has been bestowed, for his 
just and reasonable charges for the labor he has performed and the 
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material he has furnished, and such person may hold and retain posses
sion of the same until such just and reasonable charges shall be paid. 

,t;;/::: ,:t n;:m.~r:.: SEC. 277. Any person who is a common carrier, or who shall, at the 
di-t'. anol agisters of request of the owner or lawful possessor of any personal property, 
cattle. carrv, convev, or transport the same from one place to another, and 

any ·person who shall safely keep or store any grain, wares, merchan
dise. and personal property at the request of the owner or lawful pos
sessor thereof, and any person who shall pasture or feed any horses, 
cattle, hogs, sheep, or other live stock, or bestow any labor, care, or 
attention upon the same at the request of the owner or lawful possessor 
thereof, shall have a lien upon such property for his just and reason
able charges for the labor, care, and attention he has bestowed and the 
food he has furnished, and he may retain possession of such property 
until such charges be paid. . 

1::2.;:~~;:'n!n~~ en- SEc. 278. If such just and reasonable charges be not paid within 
three months after the care, attention, and labor shall have been per
formed or bestowed, or the materials or food shall have been furnished, 
the person having such lien may proceed to sell at public auction the 
property mentioned in the last two sections, or a part thereof sufficient 
to pay such just and reasonable charges. Before selling, he shall give 
notice of such sale by advertisement for three weeks in a newspaper 
published in the precinct, if there be such publication, or by postmg 
up notice of such sale in three public places in the precinct, one of 
which shall be the post-office, or adjacent thereto, for three weeks 
before the time of such sale, and the proceeds of such sale shall be 
applied, first, to the discharge of such lien, and the costs of keeping 
and selling such property, and the remainder, if any, shall be paid over 
to the owner thereof: Pro1Jided, Nothing herein contained shall be con
strued as to authorize any warehouseman to sell more of any wool, 
wheat, oats, or other grain than sufficient to pay charges due the ware
houseman on such wool, wheat, oats, or other grain: And pro,m'.ded 
furtha, If any such warehouseman shall sell, loan, or dispose of in 
any manner, contrary to the provisions of this chapter, without the 
consent of the owner thereof, any such wool, wheat, oats, or other grain, 
he shall, for eaeh and every offense, forfeit and pay to the owner of 
;.:ueh wool, wheat, oat,;, or othf'r grain a sum equal to the market value 
thereof, and fifty per Cf'ntum of the _market value in addition as a pen
alty, the market value to he the prwe such article or articles bore at 
thii time the owner thereof made demand on the warehouseman for 

.\g"rf'c•mf•n ts nnr t,l 
lw inft>rfer(••l ,Yith. 

Li•·n nil lnmh1,r fr,r 
\;1!11,r p1>riorn1i:1l 
tht:.•r1•un1l•·r. 

Lien for <.tumptlge. 

the ,;anw. 
:--F:c. ~7!). Thf' provisions of the last three sections shall not interfere 

with an_\-,-pedal agreenwnt of the J?arfo•,;. 
:--Ee. ii:il ►• En·ry person 1wrformmg lahor upon, or who shall as,-ist 

in obtaining or ,-ecuring, saw logs, spars, pilPs, or other timber shall 
han' a lien upon the i-amc for the work or labor done upon orin ohtain
ing or securing thP ,;ame, wht>ther such work or labor was done at the 
in,-htrn·e of thP ownPr of the same or his agent. The cook in a IoO'ging 
(·amlJ and any anrl all others who may assi:-;t in or about a loo·()'ing

0
camp 

:-ha! hP n•garded a,; a per,;on who a,-sists in ohtaining or s~"uring the 
,;aw log,-, ,-par,-, pile,-;, or other timber mentioned herein. 

SF:c.':t~l. Enry person performing labor upon or who shall assist 
in rnanufadurin_g saw logs or oth_er timher into lumb~r has a lien upon 
su("h lumher while the s:um• remams at the yard wherem manufactured, 
wtwther sueh work or labor was done at the instance of the owner of 
such lumber or his agent. 

S.Ec. :!i:ii. Any per,;on who shall permit ~nother to go upon his tim-
~er land and ('Ht thereon saw_ log;;. spa_r;;, p1l~;.:, or oth~r timber has a 
he!1 upon su('h l<_:>g;"'• spars. piles. and _tnnber tor: t!ie pnce agreed to be 
paid for such pr1nlegP, or for the pn('e. ;.:uch pnnlege or the stumpage 
thereon wo~k~ he rea.-;?nahly worth, m case there was no express 
agreement fixmg the pnce. 
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SEC. 283. The liens provided for in this chapter are preferred liens Preferred liens. 

and are prior to any and all other liens, and no sale, transfer, mortgage, 
or assignment of any saw logs, spars, piles, or other timber or manu-
factured lumber shall defeat the lien thereon as herein provided. 

SEC. 284. The person rendering the service or doino- the work or Limitation of lien 

labor named in sections two hundred and seventy-six and two hundred for labor. 

and seventy-se,·en of this chapter is only entitled to the liens as pro-
vided herein for services, work, or labor for the period of six months, 
or any part thereof next preceding the filing of the claims as provided 
in section two hundred and eighty-six of this title. 

SEC. 285. The person granting the privilege mentioned in section Limitation of lien 

two hundred and eighty-two of this title is only entitled to the lien as for 
st

umpage. 

provided therein for saw logs, spars, piles, and other timber cut during 
the six months next preceding the filing of the claim as provided in 
section two hundred and eighty-six. 

SEc. 286. Every person, within thirty days after the rendition of Filing claim. 

the services, or after pe:rforming the work or labor mentioned in sec-
tions two hundred and seventy-six and two hundred and seventy-seven 
of this title, who shall claim the benefit hereof must file for record 
with the recorder of the precinct in which such saw logs, spars, piles, 
and other timber was cut, or in which such lumber was manufactured, 
a claim containing a statement of his demand, and the amount thereof, 
after deducting, as near as possible, all just credits and offsets, with 
the name of the person by whom he was employed, with a statement 
of the terms and conditions of his contract, if any; and in case there 
is no express contract, the claim shall state what such service, work, 
or labor is reasonably worth, and shall also contain a description of 
the property to be charged with the lien sufficient for identification 
with reasonable certainty, which claim must be verified by the oath of 
himself or some other person for him to the effect that the affiant 
believes the same to be true, which claim shall be substantially in the -form. 

following form: 
---, claimant, vs. ---, defendant. 

Notice is herebv o-iven that --- claims a lien upon (describing 
property), being abo~t --- more or less, which were (cut or manu
factured) in ---precinct, District of Alaska, are marked thus---, 
and are now lying m • , for labor performed upon and assistance 
rendered in (cutting or manufacturing logs or lumber). 

That the name of the owner, or reputed owner, is---: thnt-. -
employed said --- to perform such labor and render such assistance 
upon the following terms and conditions (state contract, if any, or rea
sonable value); that said contract has been faithfully performed and 
fully complied with on the part of said ---, who performed labor 
and assisted in (cutting or manufacturing) for the period of---; 
that said labor and assistance were so performed and rendered upon 
said property between the --- day of --- and the --- day of 

, and the rendition of said service was closed on the --- day 
of---, and thirty davs have not elapsed since that time; that the 
amount of claimant's deinand for said services is---; that no part 
thereof has been paid (except---), and there is now due and remain
ing unpaid thereon, after deducting- all just credits and offsets, the sum 
of ---, in which amount he claims a lien upon said property. 

DISTRICT OF ALASKA, I 
Precinct of---, f ss: 
1, . , being first duly sworn, on oath say that I am the ---

named m the foregoing claim; that I have heard the same read, know 
the contents thereof, and believe the same to be true. 

---
Subscribed and sworn to before me this ·--- day of ---
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SEc. 287. Every person mentioned in section two hundred and eig·hty 
daiming the benefit thereof must file for record with the recorder of 
the preeinct in which such saw logs, spars, piles, and other timber 
were cut a claim, in substance the same as prodded in section two 
hundred and eighty-six, and nrified as therein prodded. 

SEC. 288. The recorder must record e,·ery claim tiled under the pro-
Yisions of this title in books kept hy him for that purpose, which rec
ord,;; must be indexed a,; deeds and other conYeyanees are required by. 
law to be indexed, and for which he may receirn the same fees as are 
allowed by law for recording deeds or other instruments. 

bJrf;,
1
~'!~\)i;'. fnr SEC. 289. Ko lien provided for in this chapter shall bind any saw 

logs, spars, piles, lumber, or other timber for a long·er period than 
six months after the claim, as herein provided for, has been filed, unless 
an action be commenced within that time to enforce the same; and no 
lien of any kind or character shall be had upon any lumber or logs 
after the same shall have been placed in any building or upon any 

Jurisdiction. 

spars or piles after the same shall have been put in use for the purpose 
for which thev were intended. 

SEc. 290. The liens provided for in this chapter shall be enforced hy 
an action and shall he gm·erned by the laws regulating the proceeding 
relating to the mode and manner of trial and the proceedings and laws 
to secure property so as to hold it for the satisfaction of any lien that 
may be against it. 

be~l~~~ st m':~ate t~i;:: SEc. 291. Any person who shall bring an action to enforce a lien 
forced. • herein provided for, or any person having a lien as herein provided 

for, who shall be made a party to any such action, has a right to 
demand that such lien be enforced against the whole or any part of the 
saw logs, spars, piles, or other timber or manufactured lumber upon 
which he has performed labor, or which he has assisted in obtaining 
or securing, or which has been cut on his timber land during the six 
months mentioned in sections two hundred and eighty-four and two 
hundred and eighty-tiYe. for all his labor upon or for all his assistance 
in obtaining or seeuring· the logs. spars, piles, or other timher, or in 
manufacturing said lumber during the whole or any part of the six 
months mentioned in seetion two hundred and eighty-four, or for 
timber cut during the whole or any part of the six months mentioned 
in :section two hundred and Pighty-th·e. 

Joinder of lien:,;. 

.Tni1g"mt:•Ht li,·n: t·X· 
t.•i'llti,,IL 

SEc. 2!i2. Any number of per:-on:.; elaiming lien:.; under thi,- title 
111:ff join in the sanw action. and when :separate actions are commenced 
tlw· (·<mrt niay con:-olidate them. Thi• \'ourt may abo allow, as part of 
the <•o:.;t,;. the mom•y,-. paid for filing· and re<·ording the claim, and a 
1•pa,;onahlP attorm·y·,; fee for P:t('h 1wr:-on (']aiming a liPn. 

SF:c. 2!1?.. In sueh ad ion jndgmPnt mu:-t he re1HlPred in fan>r of each 
1)Prson hadng a l~en for thP :~11101111tc~ue him: and ~he eourt shall order 
any property ,;uhJPd to the hen hPrem prondPd for to he 1,olcl hy the 
mar:-hal in the 1,ame 11m111wr that 1wr:-onal property is ,;old on exeeution, 
all(l tlu· court ,;hall apportion tlwJ)roeeeds of sueh :sale to the pannent 
of Pa<"h judgnwnt pro rata. aeeor ing to the amount of SU('h jud(;ment . 

. - .. ;, "" .. " l''"i"•r::· Su:. ~!t±. • Tlw judgl· of the e1m1-t may. in ,·aeation. upon 1~otiou, 
i"' /'.11hji·•·t t11 111-..; P'.' I I fli I • h • I I • 1· 
,k>tru..ri,,ll. ,;npportP( .1y a ( ant. :.; owmg t iat t 1e property i,; iable to loss or 

d~•,;trudion, on~er any property :-nbject to a lien a,; ~n this title pro
n(fod to he ,;o]cl h_,. tlJP marshal as personal property 1s sold on execu
tion hPforP the judgmPnt i,; renderPd, as pro,·icled in section two 
htwrh'l'(I and ninl'ty-thn•f•. and thP proeeed,; of such sale must he 
rPtairwcl 1,y th~• mtu·,-hal until judgment. to he applied as in the sedion 
direded . 

. Pnn·n ti u;, 11 .. , :-;Et'. ill;"i .. AnY per,-on. firm. or eorporation who shall in1·ure impair 
1dent1lkatH;n Pt nm- • l 1 11 d l'fli I • · ., ' 
ber rnt,jeet to lien. or destroy. « ,r w 10 ,; m ren -Pr ( 1 _ eu t. uncertam, or nnpossible of 

identitieation :uff ,-aw logs. spar:-. piles. or other timber knowin(J' the 
• 0 
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same to be subject to a lien, aR herein provided, without the express 
consent of the person entitled to such lien, shall be liable to the lien 
holder for damages to the amount secured by his lien, which sum may 
be recovered by an action against such person, firm, or corporation 
without bringing the suit as provided for in section three hundred and 
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two of this code: Prom·ded, In all such actions the principal debtor Principal debtor to 
shall be made a codefendant. bemadecodefe nd "nt. 

CHAPTER THIRTY. 

OF UNCLAIMED PROPERTY. 

Sec. 
296. Consignee or depositary to enter 

receipt of property in book. . 
297. When bailee to notify owner of 

receipt of property. 
298. When bailee may sell property. 
299. Notice of sale, when to be given 

personally to owner. 
300. Proceeding when property not 

claimed. 
301. Inventory and order of sale. 
302. Sale by marshal, notice of. 

Sec. 
303. Return of marshal, and fees. 
304. Commissioner to pay charges; bal

ance to clerk of court. 
305. Clerk to make entry. 
306. Owner may claim and receive de

posit from clerk within five years. 
307. If proceeds not claimed. 
308. Sale of decaying and perishable 

property. . 
•309. Fees of commissioner and marshal. 

SEC. 296. 1Vhenever any personal property shall be consigned to or . Consignee or de~ 

deposited with any fox:warding merchant, wharf, warehouse, or tavern ~'f~t;e~;1f~ i:;:~pt 
keeper, or the keeper of any depot for the reception and storage of 
trunks, baggage, merchandise, or other personal property, such con-• 
signee 01· bailee shall immediately cause to be entered in a book kept 
by him a description of such property, with the date <?f reception 
thereof. . • 

SEC. 297. If such property shall not have been left with such con·- tif~~~ 1~f~J;i 
signee or bailee for the purpose of being forwarded, disposed of, or ;:if property. 

kept according to directions received by such consignee or bailee at 
or before the time of the reception thereof, and if the name and resi-
dence of the owner of such property be known to the ~rson having 
such property in his possession, he shall immediately notify the owner, 
hv letter directed to him and deposited in the post-office, of the recep-
tion of such property.· 

_ShE.c. 298. If anfy suchh p~opei;ty hsha
11
nhnot hb. e claimed ftr!d tdaktehn away ••. ~t~~pe~t'0 

m.,,. 
wit m one vear a ter t e time its a ave een so receive , e per-
son having possession thereof may, at any time thereafter, proceea to 
sell the same in the manner provided in this chapter. x 

I 
c Ml 

1 SEc. 299. Before any such property shall he sold, if· the name and to· b~ c;1~en ';;e':.:,'ii~ 
residence of the owner thereof be known, at least sixty days' notice ai·r to owner. 

of such sale shall be given him, either personally or by leaving n 
notice at his residence or place of doing business; but if the name and 
residence of the owner be not known, or if service can not be made 
as above provided, the person having the possession of such property 
shall cause a notice to be published, containing a description of the 
property, for the space of six weeks successively in a newspaper if 
there be one published in the same precinct; if there be no newspaper 
published in the same precinct, then the notice shall be published in a 
newspaper nearest thereto in the district; the last publication of such 
notice shall be at least eighteen days previous to the time of sale. 

SEC. 300. If the owner1or person entitled to such .Pr?pe_rty shall P~~fc1~!f. 
not take the same away and pay the charges thereon WJthm six~y daJ:s 
from the first publication or service of notice as above fronded, it 
shall be the duty of the person having possession thereo , his agent 
or attorney, to make and deliver to the commissioner of the same p~e-
cinct an affidavit setting forth a description of the property remam-
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ing unclaimed, the time of its reception, the publication or service of 
the notice, and whether the owner of such property be known or 
unknown. 

0/;:.T;~tory 11nd0rd er SEc. 301. Upon the delivery to him of such affidavit the commis
sioner shall cause such property to be opened and examined in his pres
ence, and a true inventory thereof to be made, and shall annex to such 
inventory an order under his hand that the property therein described 
be sold by the marshal at public auction. 

ti~;'.'~1.br marshal, no- SEc. 302. It shall be the duty of the marshal receiving such inventory 
and order to give ten days' notice of the sale, by posting up written 
notices thereof in three or more public places in such precinct, one of 
which shall be the post-office, or immediately adjacent thereto, and to 
sell such property at public auction to the highest bidder, in the same 
manner as provided by law for sales under execution from commissioners. 

an1:n::e":'. of marshal, SEC. 303. Upon completing the sale the marshal making the same 
shall indorse upon the order aforesaid a return of his proceedings 
thereon, and return the same to the commissioner, together with the 
inventory and the proceeds of sale, after deducting his fees. 

pa\
0ci~e~f~~';,~~ SEc

1
•
1
3
1
04. 

1
Frohm the phroceehds ofbsuch. sale thde _comm

1 
is~ioner shalhl 

to clerk of court. pay a ega c arges t at ave een mcurre m re at10n to sue 
property, or a ratable ;proportion of each charge if the proceeds of the 
sale shall not be sufficient to pay all the charges; and the balance, if 
any there be, he shall immediately pay over to the clerk of the district 
court, and deliver a statement therewith containing a description of 
the property sold, the gross amount of such sale, and the amount of 
.costs, charges, and expenses paid to each person. 

Clerktomakeentry. SEC. 305. The clerk of the district court shall make an entry of the 
amount received by him and the time when receiYed, and shall file in 
his office suth statement so delivered to him by the commissioner. 

Owner _may cla~ SEc. 306. If the owner of the property sold or his legal representa-
and recer,e deposit . . . . ' . 
from clerk within five tffes, shall, at any time w1thm five years after such moneys shall 
years. ha,-e been deposited with the clerk of the district court, furnish satis-

factory evidence of the ownership of such property, he or they shall 
he entitled to recefre from him the amount so deposited in his office. 

c1!lm~,rceeds not SEC. 307. If the amount so deposited with the clerk of the district 
court shall not be claimed by the owner thereof or his legal repre
sentatives within the fiye years, the same shall belong to the United 
States. 

~al~:ofdecayingand ~ 30-8 p t f • h bl k. d d b" t t d b pnishable property. ,:,EC. • roper y o a per1s a e ·m an su Jee o ecay y 
keeping, consigned or left in manner before mentioned, if not taken 
away within thirty days after it shall have been left, may be sold by 
giving ten days' notice thereof, as provided in seetion three hundred 
and two, the sale to he condueted and the proceeds of the same to be 
applied in the manner hefore provided in this chapter: Prm•ided, Any 
property in a state of decay, or that is manifestly liable immediatel}T 
to become decayed, may be summarily sold by order of a commissioner, 
after in,ipection thereof, as provided in section three hundred and two 
of this chapter. 

,-r ~-;;;;; •;;,;.~:;::t''i011 SEC. :30!J. The fees allowed to any commissioner under the provi,iions 
of this chapter shall he three dollars for each day's service, and to any 
marshal the same fees as are allowed by law for sales upon execution 
and ten cents a folio for making an inventory of property. ' 
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CHAPTER THIRTY-ONE. 

OF MORTGAGES OF PERSONAL PROPERTY. 

Sec. 
310. Chattels may be mortgaged. 
311. Requisite to validity of chattel mort-

gage. 
312. Mortgage by partnership. 
313. Acknowledgment. 
314. Filing of mortgage and duty of re

corder. 
315. When and how mortgage to be re

newed. 
316. Rights of subsequent mortgagee. 

Sec. 

31i. l\Iode of attachment of mortgaged 
chattels. 

318. Certified copy in case of loss of origi-
nal. 

319. Extent of provisions of this chapter. 
320. Foreclosure. 
321. Satisfaction of mortgage. 
322. Penalty for selling mortgaged chat

tels. 
323. Mortgage on growing crops. 
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SEC. 310. Any interest in personal property which is capable of being Chattels may Le 
transferred may be mortgaged. mortgaged. 

SEC. 311. A mortgage of personal property is void as against cred- fRequisitetovalidity 
•t f th rt d b h d • o chattel mortgage 1 ors o e mo gagor an su sequent pure asers an mcumbrancers • 
of the property in good faith for value, unless-

(1) The possession of such property be delivered to and retained hy 
the mortgagee; or 

(2) The mortgage provide that the property may remain in the pos
session of the mortgagor and be accompanied by an affidavit of all the 
parties thereto, or, in case any party is absent from the precinct where 
such mortgage is executed, at the time of the execution thereof, an 
affidavit of those present and of the agent or attorney in fact of such 
absent party, that the same is made in good faith to secure the amount 
named therein, and without any design to hinder, delay, or defraud 
creditors, and be acknowledged and filed as hereinafter provided. 

SEc. 312. Subject to the provisions of the next preceding section, ~~e by part• 

one member of a firm -of general partners may alone execute a mort- ne ip. 

gage of personal property and make the affidavit therein required on 
behalf of the firm, and the mortgage so executed and the affidavit so 
made is as valid as if executed and made by all the partners or their 
agent or attorney in fact. In case of a corporation the president, sec-
retary, or managing agent thereof may make the affidavit on its behalf. 

SEc. 313. Every mortgage of personal property shall be acknowl- Ackuowk>dgment. 

edged by the mortgagor or person executing the same, in the manner 
provided for the acknowledgment of conveyances of real property, 
before some officer authorized by law to take acknowledgments of 
deeds. 

SEC. 314. Every mortgage of personal property, together with the an~~~f1';;r~~~~e 
affidavits of the parties thereto or a copy thereof. certified to be correct • 
by the person before whom the acknowledgment has been made, must 
be filed in the office of the recorder of tlie precinct where the mort-
gagor resides, and of the precinct where the pro:perty is at the time 
of the execution of the mortgage, or, in case he 1s not a resident of 
the district, then in the office of the recorder of the precinct where 
the property is at the time of the execution of the mortgage; and the 
recorder must, on receipt of such mortgage or copy, indorse thereon 
the time of receiving tlie same, and file and keep the same in his office 
for the inspection of all persons, and shall enter in a book, properly 
ruled and kept for that purpose, the names of all the parties-the 
names of the mortgagors to be alphabetically arranged-the considera-
tion thereof, the date of its maturity, and the time of filing the same. 

SEC. 315. Every mortgage filed as provided in this chapter shal! be m~~e a::,dbeho,; 

void as against the creditors of the person making_ the same, or aga~nst newed. 
subsequent purchasers or mortgagees in good faith, after the expira-
tion of one year from the filing thereof, unless within thirty days next 
preceding the expiration of the term of one year a true copy of such 
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mortgage, with a verified statement exhibiting the interest of the mort
gagee in the property at the time the same is renewed, as claimed by 
virtue of such mortgao-e, is aa-ain filed in the office where the original 
was filed; and the effe~t of s;ch renewal shall be to extend the lien of 
the mortgage as against the creditors, purchasers, and incumbrancers 
of the property for the further term of one year. 

Rightsofsnhsequent SEc. 316. An.v subsequent mortriee of personal lroperty upon mortgagee. d 
which a prior mortgage exists, whic as been extende or renewe as 
provided in section three hundred and fifteen of this title, may, at any 
time during the existence of such mortgage, pay the amount of the debt 
and interest owing and secured thereby, as shown by such verified 
statement and mortgage, or deposit the ·full amount thereof with the 
recorder of the precinct wherein such verified statement and mortgage 
are filed, subject to the order of the mortgagee, his legal representa
tiws or assigns, and the receipt or duplicate receipt for such payment 
or deposit shall be filed in the office and attached to said mortgage, and 
thereby such subsequent mortgagee shall be subrogated to all the 
rights of the prior mortgagee under such mortgage. 

_'.\Iodeor attachment SEc. 317. Personal property mortgaged may be taken on attachment 
ormortgagedcbattels_ t· • d h • f d" f h b t or execu 10n issue at t e act10n o a ere 1tor o t e mortgagor; u 

before the property is so taken the officer must pay or tender to the 
mortgagee or the assignee thereof the amount of the mortgaged debt 
and interest, or must deposit the amount thereof with the recorder of 
the precinct in which the mortgage is tiled, payable to the order of the 
mortgagee or the assignee thereof; and when the property then taken 
is sold under process the officer must apply the proceeds of the sale as 
follows: 

(1) To the repayment of the sum paid to the mortgagee or the 
assignee of said mortgage, with interest from the date of such pay-
ment; and • 

(2) The balance, if any, in like manner as the 'proceeds of sale under 
execution are applied in other cases. 

0
fr;;~601'~';\'i;,~~-ca,e SEC. 318. A copy of any mortgage of personal property made, 

acknowledged, and filed as provided in this chapter, certified by the 
recorder in whose office the same shall be filed, may be read in evidence 
in anv court in the district without further proof of the execution of 
the oi·iginal, if the original be lost or out of the power of the person 
wishing- to use it. 

or~~;';?.t~~,f{~_.-i•inns SEc.~31H. The provisions of the foregoin~ sections of this chapter 
• shall extend to all such bills of sale, deeds of trust, and other convey

ance,;; of goods, chattels, or personal property as shall have the effect 
of a mortgage or lien upon ,mch prnperty. 

F""'" 10sim,. SEC. 3i0. An actiou fo1· the foreclosure of a mortgage of personal 
property, or the enforcement of any lien thereon, of whatever nature, 
rnav he commenced and eonduetcd in the 8ame manner as provided by 
la,v for the foreclosure of mortgages and liens upon real property 
and thB same may be joined in an action for the recovery of the pos: 
:-e;;sion of the property r_nortW<l;ged_; but it is lawful for the m?~tgagor 
of personal property to msert m his mortgage a clau8e author1zmg the 
mar;;hal to execute the power of sale therein granted to the mortgao-ee 
hi,; legal repre;-;cntative and assigns, in which case the marshal at 
the time of default, at the request of the mortgagee, must and it i,; 
hereby made his duty to, advertise ~nd sell the whole or a;1y part of 
t~e mortgaged_ property, wherev~r it rna.y _be, and the mortgagee or 
hi,; represcntatn-e or assigns may. m good faith, purchase the property 
,;o sol~, or any part thereof. T_he m:1rshal 1~1ay req~ire an indemnity 
bond from the mortgagee or hi,; assigns before takmg pos8ession of 
or selling- the mortgaged property. 

g:;-:isfa.Nion ofmnrt- SEC. 321. "Whenever the debt or obligation secured bv any mortgage 
of personal property which has been filed in the office of the recorder 
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as provided in this chapter shall be paid or discharged, an acknowl
edgment of satisfaction, signed by the mortgagee, his legal represent
ative or assigns, must be indorsed upon the mortgage or copy thereof 
filed as aforesaid, and the fact of such discharge or satisfaction noted 
by the recorder in the book kept by him, as provided in section three 
hundred and fourteen of this title, opposite the names of the parties 
to such mortgage. 

545 . 

SEc. 822. Any person having conveved any goods, chattels, or per- Penaltydfor selling 
1 h b • h h ll d . h. , mortgage chattels. sona property to anot er y mortgage w o s a , urmg t e existence 

of the lien or title created by such mortgage, sell the property or any 
part thereof to a third party for a valuable consideration without 
informing him of the existence and effect of such mortgage shall for-
feit and pay to the purchaser twice the value of such property so sold, 
which forfeiture may be recovered in an action of debt in any court 
having jurisdiction thereof. 

SEc. 323. The lien of a mortgage on a growing crop continues on Mortgage on grow
the crop after severance, whether remaining in its original state or Ing crops. 

converted into another product, so long as the same remains on the 
land of the mortgagor. 

CHAPTER THIRTY-TWO. 

OF LIMITED PARTNERSHIPS~ 

Sec. 
324. Limited partnerships, for what pur

pose formed. 
325. General and special _partners, their 

liability and definition of. 
326. Certificate for limited partnership, 

what to contain and where filed. 
327. Certificate to be published; effect of 

false statement thercin. . . 
328. Limited partnership, how continued 

and renewed. 

Sec. 
329. Effect of using name of special part

ner. 
330 .. Capital stock not to be reduced dur-• 

ing partnership. 
331. Actions, etc., by and against mem

bers of partnership. 
332. DiBBOlution of partnership, notice, 

how filed and published. 
333. When to be considered general part

ners. 
. \ 

• SEc. 324. Limited partnei:ships for the transaction of mercantile, hiLimii~ g.h::ner: 
mechanical, or manufacturing business may be formed within the dis- ~lormed. pur 

trict by two or more persons, upon the terms and ·subject to the con-
ditions and limitations contained in this chanter. 

S 325 A l• 't d rt h" Ft f General and special EC. • 1m1 e pa ners 1p may cons1s o one or more persons, partnel'I! their llabll-
who are known and called general partners, and are jointly and sever- lty and dellnttlon of. 

ally liable as general partners now are by law, and of one or mo·re 
persons who shall contribute to the common stock a specific sum in 
actual money as capital, and are known and called special partners, 
and are not personally liable for any debts of the partnership except 
as in this chapter specially provided. 

SEC 326 The persons forming such partnerships shall make and . Certillcate f_or lim-• • • • 1ted partnership,what 
severally subscribe a certificate in duplicate and file one of such cer- to contain and where 
tificates with the recorder of the precmct in which the principal place filed. 

of business of the J?!lrtnership 'is to be. Before being filed the execu-
tion of such certificate shall be acknowledged by each partner sub-
scribing it before some officer authorized to tak~ acknowledgments of 
deeds; and such certificate shall contain the name assumed by the 
partnership and under which its business is to be conducted, the names 
and respective places of residence of all the general and specia~ part-
ners, the amount of capital which each special partner has contributed 
to the common stock, the general nature of the business to be. trarn?-
acted, and the time when the partnership is to commence and when it 
is to terminate. . 

SEc. ~27. Such partnership can not commence befo~e the fi!ing of u;;;~/i~~~~~0~fa~~ 
the certificate of partnership; and if a false statement 1s made Ill such statement therein. 

VOL XXXI-35 
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eertifieate all the persons subscribing thereto are liable as general part
ners for all the debts of the partnership. The partners shall, for four 
successirn weeks immediately after the filing of the certificate of part
nership, publish a copy of the same in some newspaper published in 
the precinct where the principal place of business of the partnership 
is, or, if no such paper be published therein, then in some newsp!4Je:· 
in general circulation therein, and until such publication is m,11de and 
completed the 'partnership is to be deemed general. 

LirnitPd partnership. SEc. 328. A limited partnership may be continued or .renewed bv 
how Pontinued and ..., 
renewed. making, acknowledging, filing, and publishing a certificate thereof in 

the same manner provided in this chapter for the formation of such 
partnership originally; and every such partnership not renewed or con
tinued as herein provided from and after the expiration thereof accord
ing to the original certificate shall be deemed a general partnPr,,hip. 

Effec:t 01 . using SEC. 399. The business of the partnership shall be conducted under a namt· ot ~pee1al part- . - . . 
ner. name rn which the names of the general partners only shall be rnserted, 

without the addition of the word '"company" or any other general 
term. If the name of any special partner is used in such firm with his 
consent or privity, he shall be deemed and treated as a general partner; 
or if he personally makes any contract respecting the concerns of the 
partnership with any person except the general J?Urtners, he shall be 
deemed and treated as a general partner in relation to such contract, 
unless he makes it appear that in making such contract he acted an<l 

• was recognized as a special partner only. 
capital •tof'k ru:t t,, SEc. :mo. During the continuance of any partnership formed under 

t;r~~::.h1~. d 
11 

ri 
11 

g this chapter no part of the capital stock thereof shall be withdrawn nor 
·an, division of interests or profits be made so as to reduce such capital 
stock below the sum stated in the certificate of partnership before men
tioned; and if at any time during the continuance or at the termination 
of ;;uch partnership the property or assets thereof are not sufficient to 
satisfy the partnership debts, then the special partners shall be sever
alk liable for all :-;ums or amounts bv them in anv way received or 
withdrawn from ,mch capital stock, ,vith interest "thereon from the 
time they were so recci,·ed or withdrawn respectively. 

A<·rion,. <-tc .. hy and SEC. 3·31. All aetion:,; or proceedin~s respecting the business of such 
agmmt rnernon, '' 1 t · I h 111 · , t d bu a ga1·11 'tth, ' e1·al rt e · l partnership. par ner:,; ups a >e prose cu e .J n a. s t gtn , pa n rs on y, 

exeept in those cases where special pitrtners or partnerships are to be 
deemed general partners or partnerships. in wh1eh ease all the partner:-; 
deenlPd general parhwrs may join or hP joined tlwrein; and excepting 
also those ('Uses where special partners are sevnally liable on aecount 
of sums or amount:-; rel"eivPd or withdrawn from the capital ;;tock a:-; 
provided iu the preceding sPction. 

1,;,".,111,i»n of pnrt- 8Ec. ;33~ . .Ko db:,;olution of a limited pitrtnernhip shall take place 
n•·r-h'l• "'''"'"· hnw • • 1 k f h • • • d • h • • 
tt1t,,1 ar,;1 pui,Jbherl. 1.•x(·ept hy .op~rat1011 of aw '.'e or~ t e tm_1e spe~1tic m t ~· certificate 

of partnerslup, unle:-;s a notwe of such d1ssolut10n, subscnbe<l hv the 
general and special partners, i:-; filed with the original certificate of 
1:mrtnership, or, the certificate, if any, renewing or continuing such 
pitrtner:-;hip, nor unless a copy of :-;uch notice be published for the 
timn and in the manner prescribed for publication of the certificate of 
partnership. . . . . 

\\hn, 1" ,,.. •·»n<<I S1-:c. :3;:3:3_ In all cases not otherwise hroVIded for Ill this chapter all 
nri·d g ... rwrnl J•nr11u·r'-. h" }} be b" the mern hf>rs of limited partners 1ps s a su Ject to all the liabili-

ties and entitled to all the rights of general partners. 
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CHAPTER THIRTY-THREE. 

INJURY TO LIVE STOCK BY RAILROADS. 

Sec. 
334. Railway companies liable for killing 

stock, when. 
335. What is lawful fencing of track. 
336. Notice of animal killed or injured. 
337. Penalty for failing to file notice. 

Sec. 
338. Proof of killing or injury to be 

deemed conclusive evidence of 
negligence. 

339. Service of summons in cases arising 
under the provisions of this chap
ter. Legal fence, definition of. 
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SEc. 334. Any person, persons, company, or corporation, or lessee . Railway companies 

t th f • t· • .1 d . h" h d. . hableforldllingstock or agen ereo , ownmg or opera mg any ra1 roa wit mt e 1strict. when. ' 

shall be liable for the value of any horses, mules, colts, cows, bulls: 
calves, hogs, or sheep killed, and for reasonable damages for any injury 
to any such live stock upon or near any unfenced track of any railroad 
in the district, wherever such killing or injurv is caused by any mov-
ing train 01· engine or cars upon such track. A substantial wire fence 
four feet high, constructed with four strands of wire or its equivalent, 
shall be a legal fence. 

SEc. 335. No railroad track shall be deemed to be fenced within the . What is lawful fen-
• f th· h 1 h k • d d b h f cmg ot track. meamng o 1s c apter un ess sue trac 1s guar e y sue ence 

against the entrance thereon of anv such live stock on either side of 
the track, and not more than one ·hundred feet distant therefrom: 
Pnmided, Complete natural defenses against the entrance of such stock 
upon the track, such as natural walls or deep ditches, shall be deemed 
and held to be a fence within the meaning of this chapter when the 
same, in connection with other and ordinarv lawful fences, form a 
continuous guard and defense against the entrance of such live stock 
upon the track. 

SEc. 336. Whenever any such live stock mentioned in section three k-IT:ce ?\~~maJ 
hundred and thirty-four is so killed or injured upon the unfenced rail-

1 
orm, • 

road track of any railroad in the district, the ~rson, persons, com-
pany, or corporation owning or operating such railroad, or his or their 
lessees or agents, or some proper and authorized agent or emJlloyee 
thereof, shall immediately cause to be filed a notice of such killing or 
injurv by filing a concise description of the animal or animals so killed 
or injured, including any and all brands, earmarks, or other mnrks of 
ownership, and, if only injured, the nature of such injury, with the 
railroad agents at the two extremities of the section on which such 
killing or injury took place; the description shall be open to inspection 
at all reasonable hours of each week dav for one month after such 
ki.ling or injury took place. • • 

SEC. 837. Any person persons company or corporation or his or Penalty_ for falling . . , , , , .
1 

d to file notice. 
their lessees or authorized agents, owning or operating any ra1 roa 
within the district, who shall neglect or fail to file or cause to be filed 
the notice provided for in the preceding section, shall be deemed 
guilty of a misdemeanor

1 
and on conviction thereof shall be fined not 

ex<:,eeding two hundred dollars for each offense. . . . . 
t:;Ec. 338. In every action for the recovery of the value of any hve i~\gri:~~~ 

stock mentioned in section three hundred and thirtv-four so killed, or concllli!ive evidence 

f d f . . h h . bef • .d d f of negligence. or ama~es or m3ury to t e same, as erem ore prov1 e , proo 
of such killing or injury shall of itself be deemed and held to be con-
clusive evidence of negligence upon the part of the person, pe?-'8°ns, 
company, or co11>9ration, or his or their lessees or agents, owmng or 
operating fiUch railroad: Provided, Contributory negligence on the 
part ?f the plaintiff in "Such action may be set up as a defense: But 

• J>rovuledjurther, The allowing of stock to run at. large upo!1 common 
unfenced range or upon inclosed land owned or m possession of the 
owner of such· stock shall not be deemed or held to be such contrihutor.v 
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negligence: Prm-ided further, In any such action proof of willful 
intent on the part of the plaintiff therein to procure the killing or 
injury of any such stock in the manner aforesaid shall defeat the 
recovery of any damages for such killing or injury . 

. service(!f_snmmons SEC. 339. In any action authorized by this code service of summons 
1n cases ans1ng under 
the provisions of this or any other necessary process may be made upon any person, persons, 
chapter. company, or corporation, or his or their lessees or agents, owning or 

operating any railroad in the district, by personal service upon any 
authorized agent thereof residing or stationed in the precinct where 
such action is brought. 

Ferry license. 

Payment therefor. 

To whom licen~e 
grantf'rl. 

~otice of applh·a~ 
tii ,n fr,r lken~e. 

CHAPTER THIRTY-FOUR. 

OF THE ESTABLISHMENT A:SD REGlJLATION OF FERRIES. 

Sec. 
340. Ferry license. 
341. Payment tJ:terefor. 
342. To whom license ~ted-
343. ::S-otice of applicat10n for license. 
344. l:ndertakin$ of applicant. 
345. General duties of ferry keepers. 
346. Commissioner to fix regular fare; 

penalty for illegal fare. 
347. Commissioners may alter rates of 

fare. 

-Sec. 
348. List of rates to be posted up near 

ferry. 
349. Persons to be ferried in the order of 

arrival; penalty for not. 
350. Ferry keeper, exclusive right to 

transport. 
3.51. How licenses to keep ferry forfeited. 
352. Penalty for keeping ferry without 

license. 

SEc. 340. The commissioner of any precinct in the district may 
grant a license to any person applying therefor to keep a ferry across 
any lake or stream within his precinct, upon being satisfied that a 
ferry is necessary at the point applied for, which license shall continue 
in force for a term to be fixed by the commissioner, not exceeding 
five vears: Prcn-ided, hmcei•er, Nothing in this chapter shall be so con
strued as to empower the commissioner of any precinct in the district 
to grant a license for a ferry across any bay or arm of the sea. 

SEc. 3!1. The commissioner shall tax such sum as shall appear 
reaso9able, not less than one nor more than one hundred dollars per 
annum, for such license; and t~e :perspn to whom such lice~se shall be 
granted shall pay to such comn11ss1oner the tax for one year ID adrnnce, 
taking his receipt therefor; and upon the payment of such license tax 
the commissioner shall issue such license under the seal of his office, 
and deposit the sum so received with the derk of the district court, 
who shall turn the same, according to law, into the Treasury of the 
r nited States. 

SEC. :342. r nless otherwise provided hy law no such license shall he 
granted to anv person other than the owner of the land embracino- or 
adjoining such lake or stream where the ferry is proposed to be kept, 
unle,-s tlie landing place of i:iuch proposed ferry shall be on govern
ment land at the end of a street m an incorpor~ted city or town, or 
unle,-s the owner shall neglect to apply for such license; and whenever 
application shall be made for a license by any person other than such 
owner, the eommissioner shall not grant the same unless proof be 
made that the applicant caused notice, in writing, of his intention to 
make ,-uch application to he given to such owner, if residing in the 
prel"ind, at least thirty days before the applieation before the com
mi,sioner is made, unless the landing place of such proposed ferrv 
,-hall he at the end of a street in an incorporated citv or town as 
afore,-aid. • • 

:;_Ee. 3-rn. Ewry per,-on. intend!ng t? appl~: for ~ license to keep 1t 
fer:·y a~ any place shall give. notice o~ such m~ention by posting up 
not,ces m at least three public places ID the neighborhood where the 
ferry is proposed to be kept thirty days prior to the time when appli-
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cation shall be made: Fmm·ded, ,, 7 hen application shall be made for 
the renewal of the license, where the former license has expired, the 
same may be granted or renewed without previous notice or petition. 

SEC. 344. Every person applying for a license to keep a ferrv shall ~nd ertaking of ap-

b f h . . d . d k. .; , phcant. e ore t e same 1s issue , enter mto a hon or underta mg to the 
United States, with one or 'more sureties, to be approved bv the com
missioner, in a sum not less than one hundred nor more than five hun-
dred dollars, conditioned that such person will keep the ferry accord-
ing to law, the bond to be filed in the office of the commissioner; and 
if default shall at any time be made in the condition of such bond or 
undertaking, damages, not exceeding the penalty, may be recovered 
by any person aggrieved. 

SEc. 345. Every person o_btaining a license to keep a ferry shall f ~n;::.e:uties of 
provide and keep in good and complete repair the necessary boat or e • 

boats for the safe conveyance of all persons and property, and furnish 
such boats at all times with suitable oars, setting poles, and other 
implements necessary for the service thereof, and shall keep a suffi-
cient number of discreet and skillful men to attend and manage the 
same; and he shall also at all times keep the place of embarking and 
landing in good order and repair by cuttmg away the bank of the lake 
or stream so that persons and property may be embarked arid landed 
without dang_~ or unnecessary delay. • , 

SEC. 346. Whenever the commissioner of any precinct shall grant a Coi488ioner to fix 
license to keep a ferry across any lake or stream he shall establish the ro~n~arai-e~na Y 

rates of ferriage which may be lawfully demanded for the transporta-
tion of persons and property across the same, having due regard to 
the breadth and situation of the stream and the dangers and difficulties 
incident thereto, and the publicity of the place at which the same shall 
have been established; and every keeper of a ferry who shall at any 
time demand and receive more than the amount so designated for 
ferrying shall forfeit and pay to the party aggrieved for every such 
offense the sum of five dollars over and above the amount which shall 
have been illegally received, to be recovered before any commissioner 
having jurisdiction. 

SEC. 347. The commissioners of the several yrecincts 1:>e, and t~ey al~~~~,:~~Y 
are hereby, authorized to fix, alter, and establish from time to time 
the rates of ferriage to be levied and collected at all ferries now estab-
lished or hereafter to be established by law within or bordering upon 
the precinct lines of any of the precincts in said district. 

SEc. 348 .. Every person lic~nsed to ke~p a fer:y shall P?St up _in ~~ ~:P 1:!::'r :rr';' 
some conspicuous place near his ferry landmg a written or prmted list 
of the rates of ferriage which are charg:eable by law at the ferry, 
which list of rates shall at all times be wntten in a· plain 1 legible man-
ner and posted up so near the place where persons shall pass across 

• such ferry that the same may be easily read; and if at any time such 
keeper shall neglect or refuse to post and keep up such list it shall not 
be fawful to charge or take any ferriage or compensation at such ferry 
during the time of such delinquency. 

SEc. 349. All persons shall be receirnd into the ferryboats and_ con- in~!;'g~e~o~I~~~ 
veyed across the stream over which such ferry shall be established penaltyfornot. 

according to their arrival at the same; and if any keeper of a ferry 
shall act contrary to this regru.ation he shall forfeit and pay the sw:q of 
three dollars for every such offense to the party aggrieved, t? be 
reco':ered before any commissioner having Jurisdi?tion: FrlYf!l_ded, 
Pubhc officers on urgent business, postriders, couriers, phys1cmns, 
surgeons, and midwives shall in all cases be :first carried over where all 
can not go at the same time. . 

SEC. 350. Every person licensed to keep a ferry according to the sh!/:I;h~f◊f~~~1;t 
provisions of this chapter shall have the exclusive privilege of trans-
porting all persons and property over and across the stream where 
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such is established, and shall be entitled to all the fare arising hy law 
therefrom: Pr01•ided, Nothing herein contained shall be construed to 
pre,·ent any p'erson from crossing over such stream at such ferry in 
his own boat, or to take in and carry over any person, when the same 
is done without fee or charge, and not with intent to injm•p any person 
licensed to keep a ferry. 

Hmvli~ense st0 keep SEC. 351. If anv person licensed to keep a ferrv shall fail to pa.,· the !r•rI1'" forfeited. ~ .J 
tax assessed thereon when due, or shall not provide and keep in good 
and complete repair the necessary boat or boats, with the oars, setting 
poles, and other necessary implements for the service thereof, or shall 
neglect to employ a sufficient number of skillful and discreet ferrymen, 
as is provided in section three hundred and forty-five of this title, 
within three months from the time license shall be granted; or if such 
ferry shall not at any time be kept in' good condition and repair, 
agteeably to the provisions of this chapter; or if the same shall be 
abandoned, disused, or unfrequented for the space of six months at 
any one time, it shall be lawful for the commissioner of the proper 
precinct, on complaint being made in writing, to summon the person 
licensed to keep such ferry to show cause why such license should not 
be revoked, and to decide thereon according to the testimony adduced 
and the laws of the district, which decision when made shall be n1lid 
to all intents and purposes, subject to be reviewed by the district court: 
Pmcided, If any ferry shall be disused by reason of the stream over 
which the same is established being frozen or fordable at certain seasons 
of the year, or by reason of the travel being subject to periodical fluc
tuations, it shall not work a forfeiture within the meaning of this 
section. 

PenaI_ty for keeping SEC. 352. Any person who shall maintain any ferry and receive 
ferrv without !1cen.•e. f • "th t fi t bta" • 1· f th h 11 fi • ernage w1 ou rs o mmg a icense or e same s a pay a ne 

of ten dollars for each offense, to be collected for the use of the dis
trict by action before any commissioner having jurisdiction; and any 
person is hereby authorized to bring such action: Prm:idecl, It shall 
not be considered unlawful for any person to transport any other per
son or his property over any stream for hire when it shall be made 
eddent that there is no ferrv, or that the ferry established at :,mch 
place was not in actual operation at the time or fo sufficient repair to 
have afforded to such person or his property a safe and speedy passage. 

CHAPTER THIRTY-FIVJ-;. 

CW TRAVJ-:L ON PUBLW HIGHWAYS. 

See. 
l'er~on~ mcNinl,! on highwav to turn ! ::!-'\fl. 

to the ri1?ht. - - • i 
Penalty and damage for \·inlation of i 3.'\7. 

prPce,linir ~Pdion. , 
Employer liatile for ~Hong,Joinl,! of ! :v,s. 

~·rvant; aetton against the one a i 

bar. ete. :1i\9. 

Rule~ of t.ravel for traetinn Pmdnes, 
etc. 

·whistles not to be blown on high-
ways and streets. -

Dri\·ing steam engineH on•r public 
bridge. • 

Penalty. 

_ P"'""" m,•,-rini::-'"' :--i1<:1'. :358. ,vhenever an" per..;on,, drivinrr anv vehicles shall meet on 
hig-bwuv tr) tnrn t 1 ,th•: • • • ,,; • • h h"' • 
ni;ht. - an_v publw highway m the district, w et er owned or kept by n <·01·-

poration or private person, the person11 ,,;o meeting shall seasonably 
tu_rn thPir ve_hides to the r~ght of _the cen~er of _the ro~ul, so ns to per-
1111t Paeh vehicle to pass without mterfermg with or mterrnpting· the 
otlwr. -

r,•,mlt»m<ldam,""' :--iEC. 35!. If an_,. I)er,-on shall willfull.v violate the pnJ,.·1.s·1c>ns <Jf th'> for Yii>h-itit>n of fJf>-'.· '} 

ceding ,;,eti•m. prpn•ding :;ection he ,.;hall forfoit and pay the Hum of fin• dollar,; for 
en•n- ,-LH;h dolation to the party injured, to be recovered b-., a civil 
action, and :,,t~eh further dan_mge in _the ~ame action as sueh paity may 
dirf'ctly su-;tam by reason of sueh nolat10n. 
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SEc. 355. 1Vhenever anv person driving a vehicle who shall violate Emplo~w linb!c for 

h · · f • • h h d d d . . "·r,mgdumg of serv-t e prov1s10ns o section t ree un re an fifty-three IS at the tnne ant; action against 
in the employ of another, such other person is liable for the penalty th " one" bar, etc. 

herein provided the same as if he were the driver of such vehicle at the 
time. of such violation; but an election to sue either the driver or 
employer is a bar to an action against the other. 

SEC. 356. It shall be the duty of any person or persons running or Ru)es of \ravel for 

II
. • h f · traction engmes, etc. 

prope mg or m c arge o any portable or traction engine over the 
pQblh highways in the district to bring the portable or traction engine 
to a stop when within one hundred yards of any person or persons 
going in the opposite direction with a team or teams, and remain sta-
tionary until the team or teams shall have passed by. 

SEC. 357. It shall be unlawful to blow the whistle of such portable Whi•l!es "'!t to be • . . . . . blown on highways 
or traction engmes while upon the public h1ghway or while passing and streets. 

over the streets of any city, town, or village in the district. . 
SEC. 358. It shall be unlawful for any person or persons to drive _Driving steam en-

t . bl · f • h . grnes o,·er p u b Ii c any trac ion or porta e engme o over two tons we1g t over any bridge. 

bridge or culvert on any public street or highway within the district 
without using on suc!:t bridge or culvert, for the purpose of securing 
its safety, four stout pieces of plank, each of which shall be at least 
ten feet in length, one foot in width, and two inches in thickness, two 
of the pieces of plank to be always under the wheels of the traction or 
portable engine while it shall be crossing the bridge or culvert. 

SEc. 359. The penalty for the violation of any of the provisions of Penalty. 

the three preceding sections shall be a fine of not less than one dollar 
nor more than fifty dollars for each offense, and in addition to such 
fine any person caus.ing damage to the bridge or culvert shall be liable 
for all damages which may result from the crossing of such traction 
01· portable engine. 

CHAPTER THIRTY-SIX. 

OF INSURANCE. 

Sec. 

360. What companies, et.c., mav tram;act 
business. • 

361. Service of process on immrance eom
panies. 

362. Fraternal and beneficial societiefl. 
363. To whom above provisions apply. 

Sec. 
364. Penalty for violations. 
365. Fees for filing. • 
366. Form of oath. 
367. Common law made npplil'ahl". 
368. Conflicting nets rept•aled. 

·, • , N • • • ti·• Wh Rt companle11 8Ec. 360 . .i. o company, corporation, or asi,;oc1at10n, or rm, or <>tc •• may transact 

individual shall be penmtted to transact a life, fire, or marine insur- bm'1ne&•. 

ance busi:pess in the district until he or it has filed in the office of the 
secretary of the district a certificate by the secretary of state or other 
proper officer of some State of the United States, setting forth that 
the said company, corporation, association, firm, or individual h';ls 
been qualified to carry on the business of insurance in such ~tate m 
accordan~e with ~he laws thereof, . . . . Servieeofp~on 

SEC. 361. "No msurance company, corporation, association, firm 01 in~uran=eompanies. 

individual shall be permitted to transact a life, fire, or marine insur-
ance business in the district tmtil it shall have filed with the clerk of 
each division of the district court a power of attorney which shall set 
forth_ that such company is a corparation or duly organized i_ns~rer 
(nammg the principal place of busmess of the company and prrnc1pal 
place of business for the Pacific coast), which power of attorney shall 
authorize a citizen and resident of the district to receh-e and accept 
service in any proceeding in a court of justice of the district •. _If any 
at~orney_ of any insurance company appoJnted under the prov1s_1~ms ?f 
this section shall remove from the district or become d1squahtied m 



552 FIFTY-SIXTH CONGRESS. SEss. I. CH. 786. 1900. 

any manner from accepting service, and if any citizen or resident of 
the district shall haye any claim by virtue of any insurance policy 
issued by any such company not represented by attorney in the dis
trict, valid service may be made on such company by service on the 
clerk of the district court or any division thereof: Provided, In such 
case the clerk of the district court shall immediately notify such com
pany and the principal agent for the Pacific coast, inclosing a copy of 
the service by mail, postpaid: .And providedfitrther, In such case no 
-proceedings shall be had within sixty days after such service on the 
clerk. 

FratemRl "nu oene- SEc. 362. All orders or secret societies, such as Masons, Odd Fel'-
firiRI "°"ieties. lows, Druids, Knights of Pythias, Ancient Order of United Workmen, 

Modern 1V oodmen of America and other benevolent, fraternal, or 
cooperative societies associated or incorporated -for the sole purpose 
of mutual protection and relief of its members only, and for the pay
ment of stipulated sums of money to the families of oeceased mem
bers, or for property of its members only destroyed by fire, are hereby 
declared not to be fire or insurance companies in the sense and mean• 
ing of this chapter, and they are exempt from the provisions hereof. 

vi!~:Shi~i~-~vepro- . SE~. 363. The provisions of ~his chap~r,. under e1ther_te~m. or deJ-
• 1gnat10n of company, corporation, associat10n, firm, or md1v1dual m 

either case, where either term or designation is used, shall apply to 
any insurer, company, corporation, association, firm, or individual 
engaged as insurers or who may hereafter engage as insurers in the 
district, or who may engage in offering or affording indemnity against 
the casualties of fire or life. 

uJ:t•Ity for ,iola- SEc. 364.- Any officer, agent, or employee of any insurance com
pany or other person Yiolating any of the provisions of this chapter 
shal! be fined not less than one hundred nor more than five hundred 
dollars, and in default of payment of such fine shall be imprisoned not 
less than ten da,s nor more than six months. 

Fee:-; for filing. 

Form of oath. 

SEC. 365. The secretary of the district shall collect from each com-
pany or person for the service provided in this chapter the following 
fees: For filing certificate of qualification, five dollars; for filing power 
of attorney, five dollars; and the secretary shall account for the same 
in the manner provided by law in the case of other fees collected or 
receh-ed in' them. 

SEc. 36ff. E,-ery officer in the district for whom a SJ?ecial oath is not 
provided by law shall, before entering upon the duties of his office, 
take and ,;ubscrihe to the following oath: 

I, ---·, do solemnl.v swear (or affirm) that I will defend and sup
port the Constitution of the United States, and perform all the duties 
of the office on which I am about to enter, and therein do equal right 
and justice to all men, so help me God. 

('ommon 1 .. w 111"'1" SEC. 367. So much of the common law as is iplicable and not incon-
applkuhIP. • h h C h IT • d sistent wit t e 'onstitution of t e , mte tates or with any law 

passPd or to be passed hy the Congress is adopted and declared to be 
law within the district of Alaska. 

w,~~~~:•r~,~t ~ f 
1
\ ~•t;11 t:l: SF:c. 3H8~ That in the interpretation of this Act words of the singular 

rnmit,.•r. N,·. numher shall be deemed to include their plurals, and that words of the 
nm:-euline gender shall he deemed to include the feminine as the case 
mav he. '\Yhene.cr a section of this Act refers to anoth~r section a 

_ . . . s~d:ion of the same title i_s intended, unl~ss. the contra_ry clearly appea;s. 
ati":.~;~;;"" ri..,i,,, 

11
"- ~ o perso_n shall he depr_,ve~ of any ex1stmg- I_ega] :ight or remedy by 

, . _ rpa,-on of th~ passage of this Act, ~nd_ all c1nl actions or proceedings 
r p

nd mc: a<>tr,ms. commenced m the court-, of the district before or within sixtv davs 
after the approval '?f t~is A~t may b_e p_rosecuted to final judgment 
undn the law now rn force m tho d1stnct, or under this Act. All 
Aets and parts of Aet.,; in conflict with the prm-isions of this Act are 
hereby repealed. 

Apprond, June fi. 19()0. 
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